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Jesse  M.  Donaldson,  Postmaster  General  of  the  United 
States,  and  The  United  States  of  America,  on  Behalf 
of  the  Postmaster  General,  Petitioners, 


v. 

Civil  Aeronautics  Board,  Respondent. 


Petition  for  Judicial  Review 


To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit: 

Jesse  M.  Donaldson,  Postmaster  General  of  the  United 
States,  and  The  United  States  of  America,  on  Behalf  of 
the  Postmaster  General,  petitioners,  by  their  attorneys,  re¬ 
spectfully  present  this  petition  for  judicial  review  of  orders 
of  respondent,  Civil  Aeronautics  Board,  and  in  support 
thereof  represent  and  allege  the  following: 
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I 

The  Statutes  and  the  Facts  Upon  Which  Jurisdiction  is 

Based 

(1)  This  petition  for  judicial  review  of  the  Board’s  or¬ 
ders  is  filed  pursuant  to  provisions  of  Section  1006  of  the 
Civil  Aeronautics  Act,  52  Stat.  1024  (1938),  49  U.S.C.  §  646. 

(2)  This  petition  seeks  review  of  two  mail  rate  orders 
of  the  Civil  Aeronautics  Board  issued  in  the  Board’s  pro¬ 
ceedings  entitled  Inland  Air  Lines,  Inc.,  and  Western  Air 
Lines,  Inc.,  Mail  Rate  Proceeding,  Docket  No.  2S70  et  al., 
Order  No.  E-5467,  dated  June  26,  1951,  and  Order  No.  E- 
57S2,  dated  October  12,  1951. 

(3)  The  Board’s  proceedings  were  conducted  under  the 
provisions  of  the  mail  rate  section  (Sec.  406)  of  the  Civil 
Aeronautics  Act,  52  Stat.  998  (1938),  49  U.S.C.  §  4S6. 

(4)  The  Postmaster  General,  as  head  of  the  Post  Office 
Department  of  the  United  States,  is  a  statutory  party  in  all 
mail  rate  proceedings  before  the  Board,  Section  406(a)  and 
(c)  of  the  Civil  Aeronautics  Act,  supra,  and  has  been  judi¬ 
cially  determined  to  be  the  protector  of  the  public  interest 
in  air  mail  rate  proceedings.  Seaboard  <&  Western  Air 
Lines  v.  Civil  Aeronautics  Board  (1949),  86  U.S.  App.  D.C. 
64,  181  F.  (2d)  515,  51S-519,  certiorari  denied  (1950)  339 
U.  S.  963.  The  Postmaster  General  participated  in  the  par¬ 
ticular  mail  rate  proceeding  out  of  which  emerged  the  or¬ 
ders  sought  to  be  reviewed.  The  Postmaster  General  is 
required  by  the  Act  to  pay,  from  appropriations  for  the 
transportation  of  mail  by  aircraft,  the  air  mail  rates  fixed 
and  determined  by  the  Board,  pursuant  to  the  mail  pay 
section  of  the  Act,  Section  406(a)  of  the  Civil  Aeronautics 
Act,  supra.  Accordingly,  the  Postmaster  General  has  a 
substantial  interest  in  said  mail  rate  orders  sought  to  be 
reviewed,  within  the  meaning  of  the  judicial  review  section 
of  the  Act,  Section  1006  of  the  Civil  Aeronautics  Act,  supra. 
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(5)  This  petition  is  filed  within  the  statutory  period  of 
60  days  after  entry  of  the  Order  of  October  12, 1951,  supra, 
which  was  the  final  order  of  the  Board  denying  the  Post¬ 
master  General’s  petition  for  reconsideration.  Section 
1006,  Civil  Aeronautics  Act,  supra. 

n 

The  Nature  and  Facts  of  the  Proceedings  as  to  Which 

Review  is  Sought 

(1)  The  orders  of  the  Board  sought  by  the  petitioners  to 
be  reviewed  arose  out  of  the  mail  rate  proceeding  for  West¬ 
ern  Air  Lines,  Inc.  This  rate  proceeding  was  initiated  un¬ 
der  the  mail  pay  section  (406)  of  the  Act,  supra,  upon  peti¬ 
tion  filed  by  Western  on  April  26,  1944.  The  proceeding 
was  later  consolidated  with  the  mail  rate  proceeding  of 
Inland  Air  Lines,  Inc.,  a  subsidiary  of  Western. 

(2)  While  Western’s  mail  rate  proceeding  was  pending, 
Western,  in  a  totally  distinct  proceeding,  obtained  approval 
in  1947  from  the  Board  to  sell  one  of  its  route  certificates, 
namely,  Route  68  extending  from  Denver  to  Los  Angeles, 
together  with  certain  related  operating  equipment,  for  the 
lump  sum  of  $3,750,000.  United-Western  Acquisition  Air 
Carrier  Property  (1947),  8  C.A.B.  298. 

(3)  Thereafter,  as  finally  adopted  by  the  Board  in  the 
orders  to  which  this  petition  is  directed,  the  Board  fixed  a 
final  mail  rate  for  Western  for  the  past  rate  period,  com¬ 
mencing  April  26, 1944  and  ending  December  31,  1948.  The 
rate  so  fixed  was  computed  on  the  basis  of  a  rate-making 
principle  which  the  petitioners  believe  to  be  unlawful,  and 
to  which  the  Postmaster  General  objected  in  the  proceed¬ 
ings  before  the  Board.  The  opinion  of  the  Board  accom¬ 
panying  the  Order  of  June  26,  1951,  supra,  although  recog¬ 
nizing  that  the  Board  was  fixing  a  “need”  rate  under  the 
subsidy  provisions  of  the  mail  rate  section  of  the  Act  and 
that  in  fixing  the  rate  the  Board  must  “take  into  consider- 
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ation”  the  profits  Western  received  under  the  said  sale,  as 
“other  revenue,”  nevertheless  ruled: 

“While  we  are  required  by  the  Act  to  ‘take  into  con¬ 
sideration’  the  ‘need’  of  the  carrier  for  mail  compen¬ 
sation  together  with  ‘all  other  revenue’,  we  do  not  un¬ 
derstand  the  language  of  section  406(b)  as  requiring 
us  to  reduce  the  carrier’s  mail  pay  ‘need’  with  any 
part  of  such  ‘other  revenue.’  This  is  a  matter  within 
our  discretion.  That  is,  we  nun/  take  in  ‘other  revenue’ 
in  whole ,  in  part .  or  not  at  all.”  Board’s  Order  E-5467, 
June  26,  1951,  Opinion,  p.  5,  supra.  (Emphasis  sup¬ 
plied.) 

(4)  Thereupon  the  Board  proceeded  to  allocate  the  de¬ 
termined  profit  of  $1,099,000  obtained  from  the  sales  trans¬ 
action  into  profit  from  the  sale  of  tangibles  and  profit  from 
the  sale  of  intangibles.  In  determining  the  “need”  of 
Western  for  mail  compensation,  that  part  of  the  profit  at¬ 
tributable  to  the  tangible  elements  of  the  sale,  namely,  the 
operating  equipment,  was  taken  into  account,  but  the  Board 
excluded  from  its  computations  the  remaining  $447,000  as¬ 
signable  to  the  profit  from  the  sale  of  the  intangibles, 
namely,  the  route  certificate. 

(5)  The  administrative  remedies  of  the  Postmaster  Gen¬ 
eral  before  the  Board  are  nowT  exhausted. 

m 

Points  Relied  On 

(1)  The  Board  exceeded  its  statutory  power  or,  in  the 
alternative,  abused  its  discretion  in  failing  to  apply  the 
entire  net  profits  from  the  said  sales  transaction  in  evalu¬ 
ating  the  carrier’s  subsidy  “need.” 

(2)  The  mail  rate  section  (406(b))  of  the  Act,  supra, 
requires  the  Board  to  apply  the  entire  net  profit  obtained 
by  Western  from  the  said  sales  transaction  when  deter¬ 
mining  the  true  “need”  of  the  carrier  for  subsidy  mail 
compensation. 
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(3)  To  the  extent  that  the  carrier  has  obtained  “other 
revenue” — the  entire  net  profit  of  the  sale — from  other 
sources  during  the  rate  period  involved,  the  carrier  has  no 
subsidy  “need”  under  the  Act  for  additional  compensation 
in  the  form  of  mail  pay. 

(4)  The  rate  being  fixed  by  the  Board  for  Western  is 
based  on  the  subsidy  “need”  of  the  carrier  under  the 
unique  subsidy  feature  of  the  Act;  such  rate  is  not  a  “serv¬ 
ice”  rate.  A  service  rate  has  been  defined  by  the  Board  to 
be  a  rate  intended  to  cover  only  those  operating  expenses  of 
the  carrier  allocable  to  the  mail  services  rendered  by  such 
carrier,  together  with  a  net  profit  sufficient  to  yield  an  ade¬ 
quate  return  only  upon  that  part  of  the  carrier’s  invest¬ 
ment  allocated  to  the  mail  service. 

(5)  When  fixing  a  subsidy  rate  the  Board  is  required  un¬ 
der  the  Act  to  review  and  apply  the  financial  results  of  the 
carrier  in  order  to  determine  the  true  subsidy  “need”  in 
the  light  of  all  “other  revenue”  of  the  carrier;  the  Board 
lias  failed  in  its  statutory  duty  to  apply  such  “other  rev¬ 
enue.” 

(fi)  The  Board  erred  in  splitting  up  the  one-package 
sales  transaction  and  in  failing  to  apply  as  “other  rev¬ 
enue”  that  portion  of  the  net  profit  of  such  sales  trans¬ 
action  attributable  to  the  route  certificate. 

(7)  The  route  certificate  entitled  the  carrier  to  subsidy 
mail  pay  to  cover  its  financial  needs;  upon  the  sale  thereof 
by  a  going  carrier,  any  profit  accruing  to  such  carrier 
should  be  applied  against  the  carrier’s  “need”  for  sub¬ 
sidy;  failure  to  apply  such  profit  is  contrary  to  the  public 
interest  and  unlawful  because  nonapplication  would  result 
in  the  payment  of  additional  public  funds  to  subsidize  a 
need  already  covered  by  profits  accruing  from  the  benefit 
of  such  certificate. 

(8)  A  route  certificate  received  by  the  carrier  from  the 
Government  is  a  matter  of  free  public  grant.  The  Act 
specifically  provides  that,  “No  certificate  shall  confer  any 


6 


proprietary,  property,  or  exclusive  right.”  Section  401  (j) 
of  the  Civil  Aeronautics  Act,  52  Stat.  990  (193S),  49  U.S.C. 
£  4Sl(j).  The  holder  of  a  certificate  holds  it  for  the  bene¬ 
fit  of  the  public.  Any  value  of  the  certificate  belongs  to 
the  public.  The  public  has  made  the  sole  contribution  to 
the  value  placed  upon  the  certificate.  By  the  ruling  chal¬ 
lenged  herein,  the  Board  in  effect  has  determined  that  the 
public  must  pay  to  Western,  the  seller,  a  premium  for 
transferring  a  certificate  in  which  Western  has  no  prop¬ 
erty  interest. 

(9)  Since  the  Board  determined  that  the  profit  from  the 

tangible  elements  of  the  sales  transaction — the  operating 

equipment  in  which  the  carrier  had  a  vested  interest — 

should  be  included  as  “other  revenue,”  then  by  even 

greater  force  and  reason  the  profits  from  the  intangible 

elements  of  the  sales  transaction — the  route  certificate  in 

which  the  carrier  had  no  vested  interest — should  also  be 

included  and  applied  as  “other  revenue”  against  any 

claimed  “need”  of  the  carrier  for  subsidv. 

•> 

(10)  The  Civil  Aeronautics  Board,  as  well  as  other  reg¬ 
ulatory  bodies,  has  definitely  ruled  against  the  inclusion  of 
franchise  values  in  rate  bases  when  fixing  rates  in  other 
proceedings.  The  orders  of  the  Board  challenged  by  this 
petition  not  only  recognize  and  place  a  net  monetary  value 
of  $447,000  on  the  said  route  certificate  and  find  that  West¬ 
ern  actually  made  that  profit,  but  also  disregard  that  profit 
as  “other  revenue”  with  the  result  that  Western  can  now 
collect  from  the  public  treasury  an  additional  $447,000  as 
subsidy  in  the  form  of  mail  pay. 

(11)  Nowhere  in  the  Act  is  there  any  permission  for  car¬ 
riers  to  traffic  in  air  certificates  for  private  gain.  It  is  only 
in  the  public  interest,  as  distinguished  from  the  private 
interests,  that  certificates  may  be  transferred.  Section 
401  (i)  of  the  Civil  Aeronautics  Act,  52  Stat.  9S9  (1938), 
49  U.S.C.  §  481  (i). 


(12)  Failure  by  the  Board  to  follow  the  stated  policy  of 
Congress  set  forth  in  the  Act  as  the  guidepost  for  the 
Board  in  fixing  the  proper  mail  rate  subsidy,  is  not  only 
detrimental  to  the  public  interest  in  this  particular  pro¬ 
ceeding,  but  if  permitted  to  go  unchallenged  may  permit 
other  carriers  to  ask  the  Board  to  ignore  all  sorts  of  rev¬ 
enues  when  fixing  the  subsidy  “need”  of  such  carriers. 
Unless  it  is  judicially  reviewed,  the  Board’s  ruling  would 
permit,  without  any  standard  or  limitation,  the  perpetua¬ 
tion  in  air  mail  rate  proceedings  of  a  principle  that  car¬ 
riers  have  a  “need”  for  subsidy  where  no  such  “need” 
actually  exists. 


IV 

The  Relief  Prayed 

Wherefore,  The  petitioners  pray: 

(1)  That  a  copy  of  this  petition  be  served  upon  the  Civil 
Aeronautics  Board; 

(2)  That  said  Board  be  required  to  certify  and  file  in 
this  Court  a  transcript  of  the  records  of  the  proceedings 
in  which  Orders  Serial  No.  E-5467,  dated  .June  26,  1951, 
and  No.  E-5782,  dated  October  12,  1951,  of  the  Board,  were 
entered,  in  accordance  with  the  requirements  of  Section 
1006  of  the  Civil  Aeronautics  Act,  supra; 

(3)  That  said  orders  of  the  Board  be  reviewed  and  de¬ 
clared  unlawful  as  beyond  the  statutory  power  of  the 
Board,  or  in  the  alternative,  as  constituting  an  abuse  of 
discretion,  and  that  the  said  orders  be  set  aside  or  so  modi¬ 
fied  as  to  reduce  the  mail  pay  awarded  to  Western  by  the 
appropriate  amount  to  reflect  the  inclusion  of  all  the  profits 
from  the  sale  of  Route  68  in  the  computation  of  Western’s 
needs;  and 

(4)  That  the  petitioners  be  given  such  other,  further, 
general,  and  different  relief  as  the  nature  of  the  case  may 
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require,  and  as  the  Court  may  deem  just,  proper,  and  ap¬ 
propriate. 

Dated  December  10,  1951. 

(Signed)  Newell  A.  Clapp 
Newell  A.  Clapp 
Acting  Assistant  Attorney 
General 

Department  of  Justice 
Washington  25,  D.  C. 

(Signed)  Louis  J.  Doyle 
Louis  J.  Doyle 
Acting  Solicitor 
Post  Office  Department 
Washington  25,  D.  C. 

(Signed)  Arne  C.  AViprud 
Arne  C.  AViprud 
Associate  Solicitor 

(Signed)  Frederick  E.  Batrus 
Frederick  E.  Batrus 
Assistant  Solicitor 

(Signed)  Eugene  J.  Brahm 
Eugene  J.  Brahm 
Chief,  Air  Mail  Section 
Office  of  the  Solicitor 
Attorneys  for  Petitioners 


Filed  Feb.  23,  1952 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

No.  13195 

Western  Air  Lines,  Inc.,  Petitioner, 

v. 

Civil  Aeronautics  Board,  Respondent. 

Petition  of  Western  Air  Lines  for  Review  of  Orders  of  the 

Civil  Aeronautics  Board 

To  the  Honorable  Justices  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

Western  Air  Lines,  Inc.,  Petitioner,  (to  be  referred  to 
as  “Western”)  presents  this  petition  for  review  of  and  to 
set  aside  orders  of  the  Civil  Aeronautics  Board  (to  be  re¬ 
ferred  to  as  the  “Board”),  dated  December  30,  1948,  Se¬ 
rial  No.  E-2333;  dated  November  24,  1950,  Serial  No.  E- 
4870;  dated  June  26,  1951,  Serial  No.  E-5467 ;  and  dated 
October  12,  1951,  Serial  No.  E-5782. 

I 

Background  of  the  Orders  Under  Review 

W  estern  is  a  commercial  air  carrier  boldine:  certificates 
of  convenience  and  necessity  issued  by  the  Board  pursuant 
to  the  Civil  Aeronautics  Act  of  193S. 

Section  406  of  the  Act  (49  U.  S.  Code  486)  vests  in  the 
Board  the  power  to  fix  the  rate  of  compensation  to  be  paid 
to  air  carriers  for  the  transportation  of  mail  and  sets  forth 
the  elements  which  should  be  considered  by  the  Board  in 
fixing  the  rate. 

On  April  26,  1944,  Western  filed  a  petition  with  the 
Board  for  an  order  increasing  the  compensation  to  be  paid 
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to  ’Western  for  the  transportation  of  mail.  Subsequently, 
five  separate  amendments  to  the  petition  were  filed  by 
Western. 

Following  acceptable  procedures,  on  December  30,  1948, 
the  Board  issued  its  first  order  in  the  proceeding,  which  is 
designated  as  Serial  Xo.  E-2333,  the  effect  of  which  was  to 
decree  that  Western  was  entitled  to  additional  compensa¬ 
tion  for  the  transportation  of  mail  from  May  1,  1944, 
through  December  31,  1948,  in  the  sum  of  $975,000.00. 
Western  noted  its  objections  to  this  order  in  the  manner 
permitted  by  the  Act  and  by  the  rules  and  regulations  of 
the  Board. 

Thereafter,  following  acceptable  procedures,  on  Novem¬ 
ber  24,  1950,  the  Board  issued  its  order,  Serial  No.  E-4S70, 
the  effect  of  which  was  to  decree  that  Western  had  been 
overpaid  for  the  transportation  of  mail  between  May  1, 
1944,  through  December  31,  1948,  by  virtue  of  the  order  of 
December  30,  194S,  Serial  No.  E-2333,  in  the  sum  of  $671,- 
474.00.  Western  noted  its  objections  to  this  order  in  the 
manner  permitted  by  the  Act  and  by  the  rules  and  regula¬ 
tions  of  the  Board. 

Thereafter,  following  acceptable  procedures,  on  June  26, 
1951,  the  Board  issued  its  order,  Serial  No.  E-5467,  the 
effect  of  which  was  to  decree  that  Western  had  been  over¬ 
paid  for  the  transportation  of  mail  between  May  1,  1944, 
through  December  31,  1948,  by  virtue  of  the  order  of  De¬ 
cember  30,  1948,  Serial  No.  E-2333,  in  the  sum  of  $342,- 
973.00.  In  the  manner  permitted  by  the  Act  and  by  the 
rules  and  regulations  of  the  Board,  Western  noted  its  ob¬ 
jections  in  the  form  of  a  petition  for  reconsideration. 

Thereafter,  following  acceptable  procedures,  on  October 
12,  1951,  the  Board  issued  its  final  order,  Serial  No.  E-5782, 
the  effect  of  which  was  to  decree  that  Western  had  been 
overpaid  for  the  transportation  of  mail  between  May  1, 
1944,  through  December  31,  1948,  by  virtue  of  the  order  of 
December  30,  1948,  Serial  No.  E-2333,  in  the  sum  of  $334,- 
639.00,  and  otherwise  denying  a  reconsideration. 

Western’s  grievance  is  based  on  the  inequities  of  the 
final  order  of  October  12,  1951,  but  the  relationship  of  the 


three  preceding  orders  to  the  final  order  makes  it  appro¬ 
priate  that  this  petition  for  review  include  the  four  orders 
in  the  proceeding  which  have  been  listed. 

II 

Issues  for  Review 

The  issues  to  be  resolved  under  this  petition  for  review 
are: 

1.  Did  the  Board  commit  legal  error  in  including  as  other 
revenue  within  the  meaning  of  Section  406(b)  of  the  Act 
(49  U.  S.  Code  486(b))  the  profit  derived  by  Western  from 
the  sale  of  its  certificate  of  convenience  and  necessitv  for 
Route  68  and  related  equipment  and  the  profit  derived  by 
Western  from  the  operation  of  restaurants,  concessions 
and  coin  machines  as  an  element  in  fixing  the  compensation 
Western  was  entitled  to  receive  for  the  transportation  of 
mail? 

2.  Did  the  Board  commit  legal  error  in  redetermining 
Western’s  mail  pay  compensation  for  the  period  from  May 
1,  1944,  through  December  31,  1948,  instead  of  the  period 
from  January  1,  1946,  through  December  31,  1948? 

3.  Did  the  Board  commit  legal  error  bv  ordering  the 
equivalent  of  a  recapture  of  a  portion  of  the  compensation 
paid  to  Western  for  the  transportation  of  mail  from  May 
1,  1944,  through  December  31,  1945,  which  compensation 
was  on  a  service  or  compensatory  basis  without  subsidy? 

4.  Did  the  Board  commit  legal  error  in  the  method  it 
adopted  for  calculating  the  allowance  for  Western’s  in¬ 
come  tax  as  an  element  in  fixing  the  compensation  Western 
was  entitled  to  receive  for  the  transportation  of  mail? 

III 

Comments  on  Issues  for  Review 

Section  406(b)  of  the  Act  (49  U.  S.  Code  486(b))  re¬ 
quires  the  Board  in  fixing  the  mail  rate  of  air  carriers  to 
consider : 
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“  .  .  .  tho  need  of  each  such  air  carrier  for  compensa¬ 
tion  for  the  transportation  of  mail  sufficient  to  insure 
the  performance  of  such  service,  and,  together  with  all 
other  revenue  of  the  air  carrier,  to  (‘liable  such  air  car¬ 
rier  under  honest,  economical,  and  efficient  manage¬ 
ment,  to  maintain  and  continue  the  development  of  air 
transportation  to  the  extent  and  of  the  character  and 
quality  required  for  the  commerce  of  the  United  States, 
the  Postal  Service,  and  the  national  defense.” 

Issue  1  on  this  review  seeks  a  judicial  interpretation  of 
the  term  “other  revenue”  as  used  in  this  section.  West¬ 
ern  took  and  still  takes  the  position  that  the  term  “other 
revenue”  necessarily  means  revenue  derived  by  the  car¬ 
rier  from  its  air  transportation  operations.  It  does  not 
mean  revenue  derived  from  other  sources.  Otherwise,  an 
air  carrier  fortunate  enough  to  own  land  producing  oil  in 
goodly  quantities  would  have  sufficient  other  revenue  to 
preclude  the  need  for  any  compensation  for  the  transpor¬ 
tation  of  mail. 

It  is  important  to  the  air  transportation  industry  to  have 
a  judicial  interpretation  of  the  term  “other  revenue”  as 
used  in  Section  406(b)  of  the  Act  in  order  that  air  carriers 
mav  calculate  with  some  degree  of  certainty  the  conse- 
quences  on  its  mail  compensation  of  engaging  in  activities 
wholly  unrelated  to  air  transportation  and  in  activities 
which  may  be  indirectly  related  to  air  transportation.  It 
was  Western’s  position  before  the  Board  and  it  will  be 
Western’s  position  before  this  Court  that  the  profit  it  de¬ 
rived  from  the  sale  of  its  certificate  of  convenience  and  ne¬ 
cessity  for  Route  6S  and  related  equipment,  as  well  as  the 
profit  it  derived  from  the  operation  of  restaurants  and 
coin  machines,  should  not  be  included  as  other  revenue 
within  the  meaning  of  that  term  as  used  in  Section  406(b) 
of  the  Act. 

Issues  2  and  3,  which  are  interrelated,  concern  the  right 
of  the  Board  to  redetermine  Western’s  mail  compensation 
from  May  1,  1944,  the  approximate  date  of  the  filing  of 
Western’s  original  petition  for  that  purpose,  notwithstand¬ 
ing  the  fact  that : 
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(a)  The  original  petition  sought  only  an  increase,  not  a 
decrease ; 

(b)  Prior  to  any  action  being  taken  by  the  Board,  West¬ 
ern  disclaimed  any  desire  to  have  its  rate  reconsidered  back 
of  January  1,  1946,  and  objected  to  considering  any  period 
back  of  that  date ; 

(c)  The  effect  of  the  order  is  to  recapture  compensation 
already  paid  under  an  effective  order,  thus  constituting  an 
ex  post  facto  ruling;  and  that 

(d)  The  effect  of  the  order  is  to  compel  Western  to  re¬ 
fund  a  portion  of  mail  pay  based  on  a  compensatory  or 
service  rate  with  no  subsidy,  and  thereby  to  compel  West¬ 
ern  to  carry  the  mail  at  less  than  a  fair  and  reasonable 
rate,  resulting  in  a  taking  of  property  rights  without  just 
compensation. 

Issue  4  relates  to  the  method  the  Board  employed  to 
calculate  the  allowance  for  Western’s  income  taxes  in  de¬ 
termining  the  mail  compensation  to  be  allowed.  The 
method  used  wTas  different  than  the  method  used  in  the  first 
order  in  this  proceeding,  dated  December  30,  1948,  Serial 
No.  E.-2333,  and  in  effect  amounted  to  an  ex  post  facto 
ruling.  The  new  method  is  cloaked  with  legal  improprieties 
and  injustices,  and  it  was  unjust  and  legally  improper  for 
the  Board  to  adopt  a  new  method  and  apply  it  retroactively. 

The  four  issues  involved  in  this  petition  for  review  are 
of  great  importance  to  Western  and  of  major  significance 
to  the  air  transportation  industry. 

IV 

Basis  for  Jurisdiction 

This  petition  is  filed  pursuant  to  Section  1006  of  the 
Civil  Aeronautics  Act  of  1938,  52  Stat.  973,  1024,  49  U.S.C. 
401,  646,  and  Section  10  of  the  Administrative  Procedure 
Act,  60  Stat.  237,  243  ;  5  U.S.C.,  1001,  1009. 

Section  1006  of  the  Civil  Aeronautics  Act  provides  in 
part  that  any  order  issued  by  the  Board  shall  be  subject 
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to  review  by  the  Circuit  Court  of  Appeals  for  the  Circuit 
wherein  the  petitioner  resides  or  has  its  principal  place 
of  business  or  in  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia. 

The  principal  place  of  business  of  Petitioner  is  in  Los 
Angeles,  California. 


V 

Relief  Requested 

Western  requests  relief  under  this  petition  for  review 
in  the  form  of  an  order  of  this  Court: 

1.  Directing  that  the  orders  of  the  Board  under  review 
be  set  aside  or  modified  in  such  manner  as  may  be  necessary 
to  correct  the  legal  errors  committed  by  the  Board; 

2.  Directing  the  Board  to  recalculate  the  compensation 
to  be  paid  to  Western  for  the  transportation  of  mail  during 
the  appropriate  period  prior  to  December  31,  1948,  in  a 
manner  which  will  eliminate  the  errors  of  law  and  the 
injustices  appearing  in  the  orders  under  review  and  in  a 
manner  which  will  provide  Western  with  the  fair  and  rea¬ 
sonable  compensation  contemplated  by  Section  406  of  the 
Act;  and 

3.  Awarding  Western  such  other  redress  as  the  law  and 
the  record  may  justify. 

Los  Angeles,  California. 

December  7,  1951. 


Respectfully  submitted, 

Guthrie,  Darling  &  Shattuck, 

By  Hugh  W.  Darling, 

737  Pacific  Mutual  Building, 
Los  Angeles  14,  California, 
Attorneys  for  Western  Air 
Lines ,  Inc. 
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1  Filed  April  26, 1944 

BEFORE  THE 

CIVIL  AERONAUTICS  AUTHORITY 

No.  1374 

In  the  Matter  of  the  Petition 
of 

WESTERN  AIR  LINES,  INC.,  for  an  order  fixing  the 
fair  and  reasonable  rates  of  compensation  for  the 
transportation  of  air  mail  over  Air  Mail  Routes  13, 
19,  52  and  63. 

Petition 

To  The  Honorable,  The  Civil  Aeronautics  Board  : 

1.  The  Petitioner  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  Delaware,  and  has 
operated  as  a  common  carrier  by  air  and  is  now  operating, 
or  is  certificated  to  operate,  over  the  following  routes  under 
certificates  of  convenience  and  necessity  for  the  transporta¬ 
tion  of  mail,  passengers  and  property: 

a.  Route  13,  between  the  terminal  point  San  Diego,  Cali¬ 
fornia,  the  intermediate  points  El  Centro,  Palm  Springs, 
San  Bernardino,  Long  Beach,  Los  Angeles  (Burbank)  Cali¬ 
fornia,  and  Las  Vegas,  Nevada,  and  the  terminal  point  Salt 
Lake  City,  Utah.  (Inauguration  of  service  to  El  Centro, 
Palm  Springs  and  San  Bernardino  has  been  deferred  be¬ 
cause  of  requirements  of  the  National  Defense). 

b.  Route  19,  between  the  terminal  point  Salt  Lake  City, 
Utah,  the  intermediate  points  Ogden,  Utah,  Pocatello  and 
Idaho  Falls,  Idaho,  Vest  Yellowstone,  Butte  and  Helena, 
Montana,  and  the  terminal  point  Great  Falls,  Montana. 
(Service  has  been  temporarily  suspended  to  Ogden,  Utah, 
Idaho  Falls,  Idaho  and  West  Yellowstone,  Montana). 

c.  Route  52,  between  the  terminal  point  Great  Falls, 
Montana,  the  intermediate  point  Cut  Bank-Shelby,  Mon- 
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tana,  and  the  terminal  point  Lethbridge,  Alberta,  Canada. 
(The  Petitioner  also  is  the  holder  of  a  franchise  issued  by 
the  Dominion  of  Canada,  authorizing  its  operation  of  Route 
52). 

d.  Route  63,  between  the  terminal  point  Los  Angeles, 
California,  and  the  terminal  point  San  Francisco,  Cali¬ 
fornia.  (Services  on  this  route  will  be  inaugurated  on  May 
1, 1944). 

2.  This  petition  is  filed  pursuant  to  the  provisions  of 
Section  406,  among  others,  of  the  Civil  Aeronautics  Act  of 
193S,  as  amended. 

3.  On  May  10,  1943,  the  Board  amended  Petitioner’s 
certificate  for  Route  13  to  include  El  Centro,  Palm  Springs 
and  San  Bernardino,  California  as  intermediate  points  be¬ 
tween  San  Diego,  California  and  Long  Beach,  California. 
The  amended  certificate  provides  that  sendee  shall  not  be 
inaugurated  to  any  of  the  new  intermediate  points  until  the 
Board  shall  have  notified  Petitioner  that  the  National  De¬ 
fense  no  longer  requires  that  the  inauguration  of 

2  such  service  be  delayed.  Petitioner  has  received  no 
such  notice  from  the  Board,  and  therefore,  has  no 
plans  for  immediate  inauguration  of  service  to  these  points. 
"When  sufficient  equipment  is  available  that  service  may  be 
started,  it  is  believed  public  convenience  and  necessity  will 
require  a  minimum  of  two  round  trips  daily  to  these  inter¬ 
mediate  points. 

4.  On  August  13,  1943,  the  Board  issued  Petitioner  a 
certificate  to  engage  in  air  transportation  with  respect  to 
persons,  property  and  mail,  between  the  terminal  point 
Los  Angeles,  California  and  the  terminal  point  San  Fran¬ 
cisco,  California.  This  certificate  carried  a  provision  that 
the  service  should  not  be  inaugurated  until  the  Board 
notified  the  Petitioner  that  the  National  Defense  no  longer 
required  that  the  inauguration  of  such  sendee  be  delayed. 
Petitioner  recently  received  such  notice  from  the  Board  and 
will  commence  service  on  this  route  with  three  round  trips 
daily  effective  May  1, 1944. 
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5.  On  November  8,  1943,  the  Civil  Aeronautics  Board 
issued  an  order  fixing  and  determining  the  fair  and  reason¬ 
able  rate  of  compensation  for  transportation  of  mail  by  air¬ 
craft,  the  facilities  used  and  useful  therefor,  and  the  service 
connected  therewith  between  the  points  between  which 
Petitioner  is  authorized  to  carry  mail  by  its  certificates  of 
public  convenience  and  necessity.  Such  rate  was  determined 
to  be  0.3  mill  per  pound  mile  of  mail  carried  computed  on 
direct  airport  to  airport  mileage,  and  was  made  retro¬ 
actively  effective  as  of  January  1,  1943. 

6.  The  present  rate  does  not  provide  a  fair  and  reason¬ 
able  compensation  for  the  Petitioner  for  its  transporation 
of  mail  by  aircraft,  its  facilities  used  and  useful  therefor 
and  its  service  connected  therewith  between  the  points  be¬ 
tween  which  Petitioner  is  authorized  to  carry  mail  by  its 
certificates  of  public  convenience  and  necessity.  The  income 
derived  therefrom  together  with  all  other  revenues  of  the 
Petitioner,  is  inadequate  in  connection  with  such  transporta¬ 
tion  and  services  and  does  not  pay  a  fair  and  reasonable 
return  on  the  value  or  cost  of  the  facilities  and  property 
owned  and  used  by  the  Petitioner  for  the  purpose  of  said 
transportation  and  services  or  its  investment  therein. 

7.  On  April  7,  1944,  Petitioner  received  a  letter  from  the 
Post  Office  Department,  a  copy  of  which  is  attached  hereto 
and  marked  Exhibit  A,  advising  Petitioner  that  because  of 
refusals  at  Salt  Lake  City  by  United  Air  Lines,  the  Post 

Office  Department  finds  it  necessary  to  withhold  dis- 
3  patch  of  airmail  for  Chicago,  New  York  and  Wash¬ 
ington,  D.  C.  Gateways  from  Petitioner’s  Route  13. 
In  view  of  the  fact  that  Petitioner’s  heaviest  mail  poundage 
moves  between  Los  Angeles  and  Salt  Lake  City  on  Route 
13,  Petitioner  estimates  that  the  withholding  of  the  dispatch 
of  such  mail  from  Route  13  will  adversely  affect  Petitioner’s 
mail  revenue  by  an  amount  of  $125,000.00  per  year. 

8.  In  its  order  of  November  8,  1943,  -which  was  made 
retroactively  effective  January  1,  1943,  the  rate  was  fixed 
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‘  “between  the  points  between  which  Western  Air  Lines, 
Inc.  is  authorized  to  carry  mail  by  its  certificates  of  public 
convenience  and  necessity.*"  Petitioner  is  not  advised 
whether  this  rate  was  meant  to  apply  to  Route  63  for  which 
it  was  awarded  a  certificate  on  August  13,  1943.  If  the 
order  of  November  8,  1943  does  not  cover  the  service  to  be 
rendered  on  Route  63,  it  will  be  necessary  that  the  Board 
establish  a  rate  of  compensation  for  the  transportation  of 
mail  over  Route  63. 

9.  The  fair  and  reasonable  rate  of  compensation  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used  and 
useful  therefor,  and  the  services  connected  therewith  as 
performed  by  the  Petitioner  on  said  air  mail  Routes  13,  19 
and  52  is  a  rate  of  twenty  five  cents  (25c)  per  airplane  mile 
and  on  air  mail  Route  63  is  a  rate  of  0.3  mill  per  pound  mile 
of  mail  carried. 

Such  rates  are  needed  by  the  Petitioner  as  compensation 
for  the  transportation  of  mail  and  the  services  in  connection 
therewith  performed  by  it, 

(a)  in  order  to  insure  the  performance  by  the  Petitioner 
of  such  service  as  is  required  under  the  certificates  of  public 
convenience  and  necessity  which  Petitioner  holds  and  under 
which  it  operates. 

(b)  to  insure  the  performance  by  the  Petitioner  of  such 
service  as  is  required  by  the  standards  respecting  the 
character  and  quality  of  service  to  be  rendered  as  pre¬ 
scribed  by  or  pursuant  to  law,  and, 

(c)  in  order  to  enable  the  Petitioner  under  honest,  eco¬ 
nomical  and  efficient  management  to  maintain  and  continue 
the  development  of  air  transportation  on  said  routes  13, 19, 
52  and  63  to  the  extent  and  of  the  character  and  quality  re¬ 
quired  by  the  commerce  of  the  United  States,  the  Postal 
Service  and  the  National  Defense. 

The  present  rates  of  compensation  and  the  income  derived 
by  the  Petitioner  as  a  result  thereof,  and  from  all  other 
sources,  are  not  adequate  for  the  needs  of  the  Petitioner  in 
said  respects  or  any  of  them. 
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4  Wherefore,  the  Petitioner  prays  that  the  Board 

fix  a  date  for  a  hearing  on  this  application,  giving 
such  notice  thereof  as  is  provided  by  law  and  that  upon  said 
hearing  the  Board  enter  an  order  fixing  the  rates  of  com¬ 
pensation  at  not  less  than  the  rates  specified  in  Paragraph 
9  hereof,  and  that  the  rates  so  fixed  for  mail  schedules  on 
Routes  13,  19  and  52  be  made  effective  as  of  the  date  of  the 
filing  of  this  petition  and  that  the  Board  establish  said  rate 
of  compensation  for  Route  63  to  become  effective  as  of  May 
1,1944. 

Respectfully  submitted, 
Western  Air  Lines,  Inc. 
By  Leo  H.  Dwerlkotte 
Executive  Vice  President 

Guthrie  &  Darling 

737  Pacific  Mutual  Building 

Los  Angeles,  California 

Attorneys  for  Petitioner 


5  EXHIBIT  A 

POST  OFFICE  DEPARTMENT 
OFFICE  OF  ASSISTANT  SUPERINTENDANT 
AIR  MAIL  SERVICE 
SAN  FRANCISCQ  1,  CALIF. 

AOW  :K 
April  7, 1944 

Subject:  Delay  to  air  mail  account  refusals  at  Salt  Lake 
City,  Utah 

Mr.  Ray  Grant, 

Western  Air  Lines,  Inc., 

Los  Angeles,  14,  California 

Dear  Sir : 

Because  of  the  frequency  and  the  amount  of  eastbound 
air  mail  that  has  been  delayed  because  of  refusals  at  Salt 
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Lake  City  by  United  Air  Lines  it  becomes  necessary  to  with¬ 
hold  dispatch  of  air  mail  for  Chicago,  New  York  and  Wash¬ 
ington,  D.  C.,  Gateways  from  your  AM  13  until  such  time  as 
conditions  warrant  the  return  to  such  routing.  This  change 
will  become  effective  April  15th. 

We  find  that  during  the  month  of  March  mail  was  refused 
at  Salt  Lake  City  as  follows: 


AM  1-26 

Number 

Refusals 

10 

Trips 

Cancelled 

3 

Passed 

Over 

0 

Total 

Failures 

13 

AM  1-12 

11 

2 

3 

18 

AM  1-24 

8 

5 

0 

13 

AM  1-2 

21 

1 

1 

23 

AM  1-20 

20 

2 

3 

25 

AM  1-10 

18 

4 

0 

22 

AM  1-28 

24 

3 

1 

28 

AM  1-6 

23 

1 

0 

24 

Notwithstanding  that  refusals  and  cancellations  have  oc¬ 
curred  also  on  routes  of  other  carriers,  we  find  by  actual 
check  that  better  sendee  could  have  been  rendered  by  with¬ 
holding  from  AM  13  the  mail  referred  to. 

Consideration  will  be  given  the  return  of  such  mail  as  soon 
as  conditions  warrant. 

Very  truly  yours, 

/s/  A.  0.  Willoughby 
Assistant  Superintendent. 

cc:  Mr.  R.  M.  Martin 
Mr.  A.  C.  Hodges 

Mr.  R.  E.  Pollard 
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Filed  Feb.  10,  1947 

9  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.C. 

Docket  No.  1374 
In  the  Matter  of  the  Petition 
of 

WESTERN  AIR  LINES,  INC.,  for  an  order  fixing  the  fair 
and  reasonable  rates  of  compensation  for  the  trans¬ 
portation  of  air  mail  over  its  routes. 

Amendment  No.  1 

To  the  Honorable  Civil  Aeronautics  Board: 

Petitioner  respectfully  amends  its  petition  in  the  above 
captioned  proceeding  in  the  following  particulars: 

I 

Paragraph  1  of  the  petition  is  amended  to  read : 

1.  Petitioner  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  Delaware  and  is  operating  as 
a  common  carrier  by  air  and  is  now  the  holder  of  certificates 
of  convenience  and  necessity  for  the  transportation  of  mail, 
passengers  and  property. 

n 

Paragraph  9  of  the  petition  is  amended  to  read: 

9.  The  fair  and  reasonable  rate  of  compensation  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used  and 
useful  therefor  and  the  services  connected  therewith  as 
performed  by  Petitioner  is  the  sum  of  twenty-five  cents 
(25(0  per  airplane  mile  flown  by  Petitioner  over  its  certi¬ 
fied  routes,  or  the  equivalent  thereof  based  on  such  formula 
or  method  of  calculation  as  may  appear  to  be  desirable  or 
appropriate. 
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Such  rate  is  needed  by  Petitioner  as  compensation  for  the 
transportation  of  mail  and  the  services  in  connection  there¬ 
with  performed  by  it  since  the  filing  of  this  petition  and  to 
be  performed  hereafter: 

10  (1)  in  order  to  insure  the  performance  by  Peti¬ 

tioner  of  such  service  as  is  required  under  the  certifi¬ 
cates  of  public  convenience  and  necessity  which  Petitioner 
holds  and  under  which  it  operates; 

(2)  to  insure  the  performance  by  Petitioner  of  such 
service  as  is  required  by  the  standards  respecting  the  char¬ 
acter  and  quality  of  service  to  be  rendered  as  prescribed  by 
or  pursuant  to  law,  and, 

(3)  In  order  to  enable  Petitioner  under  honest,  economi¬ 
cal,  and  efficient  management  to  maintain  and  continue  the 
development  of  air  transportation  on  its  routes  to  the  extent 
and  of  the  character  and  quality  required  by  the  commerce 
of  the  United  States,  the  Postal  Service  and  the  National 
Defense. 

III 

A  new  paragraph  is  added  numbered  10  and  reading: 

10.  Events  which  have  occurred  since  the  date  of  filing  of 
the  petition  in  the  within  proceeding  and  prevailing  exi¬ 
gencies  make  it  imperative,  in  order  to  enable  Petitioner  to 
fulfill  its  duties  to  the  public,  that  a  temporary  rate  or  rates 
be  fixed  'forthwith  as  compensation  to  Petitioner  for  the 
transportation  of  mail  by  aircraft  over  its  certificated  routes 
effective  in  the  future  as  well  as  retroactively  to  the  date 
of  the  filing  of  the  petition  herein. 

IV 

A  new  paragraph  is  added  numbered  11  and  reading: 

11.  Problems  confronting  Petitioner  require  that  a 
permanent  mail  rate  in  response  to  this  petition  be  deter¬ 
mined  and  fixed  as  expeditiously  as  possible  and  be  made 
retroactive  to  May  1,  1944,  the  date  of  the  filing  of  this 
petition,  subject  to  such  adjustments  as  may  be  necessary 
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or  appropriate  to  compensate  for  the  temporary  rate  or 
rates  requested  herein  to  be  fixed. 

Wherefore,  Petitioner  prays 

(1)  That  pending  determination  of  the  permanent  rate 
a  temporary  air  mail  rate  or  rates  for  Petitioner  be  fixed 

forthwith  in  such  manner  and  amount  as  may  be  just 
11  and  reasonable  under  the  attending  circumstances,  to 
be  effective  in  the  future  as  well  as  retroactively  to 
May  1,  1944,  the  date  of  the  filing  of  the  petition  herein. 

(2)  That  a  hearing  be  called  and  held  as  expeditiously  as 
possible  for  the  purpose  of  fixing  and  determining  the 
permanent  air  mail  rate  for  Petitioner  in  the  amount  alleged 
herein  to  be  just  and  reasonable,  or  such  greater  amount  as 
may  be  found  by  the  Board  to  be  just  and  reasonable  under 
the  circumstances,  effective  retroactively  to  the  date  of  the 
filing  of  the  petition  herein,  and 

(3)  That  such  other,  further  and  enlarged  relief  be  ac¬ 
corded  Petitioner  as  may  by  the  Board  be  deemed  justified 
in  the  light  of  the  prevailing  circumstances  and  the  evidence 
submitted. 

Respectfully  submitted, 

Western  Air  Lines,  Inc. 

By  Ronald  C.  Kinsey 

Guthrie,  Darling  &  Shattuck 
737  Pacific  Mutual  Building 

Los  Angeles,  California 
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Filed  Feb.  24,  1947 

15  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  1374 
In  the  Matter  of  the  Petition 
of 

WESTERN’  AIR  TAXES,  IX’C.,  for  an  order  fixing  the 
fair  and  reasonable  rates  of  compensation  for  the  trans¬ 
portation  of  air  mail  over  its  routes. 

Amendment  No.  2 

To  the  Honorable  Civil  Aeronautics  Board: 

Petitioner  respectfully  amends  its  petition  in  the  above 
captioned  proceeding  and  represents  as  follows : 

I 

Petitioner  filed  its  original  application  in  this  proceeding 
on  or  about  April  26,  1944,  and  filed  Amendment  No.  1 
thereto  on  or  about  February  9,  1947. 

II 

Petitioner’s  present  cash  position  and  the  operating 
losses  which  Petitioner  has  been  experiencing  and  which 
Petitioner  estimates  it  will  continue  to  experience,  make  it 
imperative  for  Petitioner  to  obtain  immediate  relief  through 
the  establishment  of  a  temporary  emergency  airmail  rate  to 
be  reviewed  at  a  later  date  after  a  full  hearing  is  held  and  a 
permanent  mail  rate  is  fixed  for  Petitioner’s  system. 

III 

Petitioner’s  present  cash  position  is  critical,  and  im¬ 
mediate  relief  must  be  obtained  if  Petitioner  is  to  continue 
to  provide  the  sendee  required  under  Section  406  of  the 
Civil  Aeronautics  Act  of  1938. 
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IV 


Petitioner’s 


operating  losses  have  been  occasioned 
by  a  rapidly  declining  Passenger  Load  Factor  since  August 
1946,  and  have  been  augmented  by  a  severe  decline  in  Oper¬ 
ating  Performance  since  October  1946.  See  Exhibit  “A” 
attached  hereto. 


V 


Petitioner  curtailed  schedules  as  the  demand  for  seats 
fell  off,  but  Load  Factors  continued  to  decline  even  after 
schedules  were  reduced.  See  Exhibit  “B”  attached  hereto. 

VI 


Petitioner  has  experienced  substantial  Operating  Losses 
during  the  last  four  months.  See  Exhibit  “C”  attached 
hereto. 

VII 


Petitioner  has  been  unsuccessful  in  its  attempts  to  obtain 
additional  Equity  Financing  or  Cash  Loans.  See  Exhibit 
“  D  ”  attached  hereto. 


VIII 

Petitioner  has  embarked  on  an  extensive  Cost  Reduction 
Program  which  includes  a  material  reduction  in  personnel, 
a  curtailment  of  its  advertising  program,  consolidation  of 
general  offices,  elimination  of  certain  traffic  offices,  and  con¬ 
solidation  of  ground  services  with  other  carriers,  and  such 
further  Cost  Reductions  as  can  be  effected  without  impair¬ 
ing  the  safety  of  operations  are  under  consideration.  See 
Exhibit  “  E  ”  attached  hereto. 

IX 

Petitioner  will  be  unable  to  carry  on  operations  for  the 
length  of  time  required  for  a  routine  hearing  on  its  original 
application  as  amended. 
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16A  Wherefore,  Petitioner  prays 

(1)  That  an  immediate  emergency  hearing  be  held 
and  a  temporary  emergency  air  mail  rate  be  fixed  and  de¬ 
termined. 

(2)  That  such  hearing  be  held  and  such  emergency  rate 
be  fixed  and  determined  for  the  future  and  retroactive  for 
such  period  as  the  Board  may  deem  appropriate  without 
prejudice  to  the  later  determination  of  a  permanent  air  mail 
rate  prayed  for  in  the  original  petition  as  amended. 

(3)  That  such  other  further  and  enlarged  relief  be  ac¬ 
corded  Petitioner  as  may  by  the  Board  be  deemed  justified 
in  tlie  light  of  the  prevailing  circumstances  and  the  evidence 
submitted. 

Respectfully  submitted, 

Western  Air  Lines,  Inc. 

By  Paul  E.  Sullivan 

Guthrie,  Darling  &  Shattuck 
737  Pacific  Mutual  Building 
Los  Angeles,  California 
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Exhibit  C 


WESTERN  AIR  LINES,  INC. 

Statement  of  Profit  and  Loss 

For  the  Periods  Indicated 

(To  the  nearest  thousand  dollars) 

November  December*  January  February 

1946  1946  1947  1947 

(Actual)  (Tenta-  (Esti-  (Esti- 

tive)  mated)  mated) 


Revenues: 


Passenger 

$  727,000 

733,000 

718,000 

651,000 

Mail 

38,000 

49,000 

30,000 

24,000 

Other 

39,000 

55,000 

19,000 

17,000 

Total  transportation  revenue 

804,000 

837,000 

767,000 

692,000 

Total  incidental  revenue 

7,000 

13,000 

5,000 

5,000 

Total  operating  revenues 

811,000 

850,000 

772,000 

697,000 

Operating  expenses: 

Flight  operations 

222,000 

227,000 

179,000 

155,000 

Direct  Maintenance — Flight  Equipment 

177,000 

273,000 

150,000 

130,000 

Depreciation — Flight  Equipment 

141,000 

149,000 

141,000 

140,000 

Total 

540,000 

649,000 

470,000 

425,000 

Ground  operations 

189,000 

246,000 

175,000 

162,000 

Ground  &  indirect  maintenance 

97,000 

72,000 

82,000 

82,000 

Passenger  service 

75.000 

87,000 

68,000 

65,000 

Traffic  and  sales 

106,000 

110,000 

112,000 

112,000 

Advertising  and  publicity 

48,000 

33,000 

22,000 

22,000 

General  and  administrative 

83,000 

103,000 

80,000 

80,000 

Depreciation — other  property 

12,000 

12,000 

12,000 

12,000 

Total 

610,000 

663,000 

551,000 

535,000 

Total  operating  expenses 

1,150,000 

1,312,000 

1,021,000 

960,000 

Net  operating  income 

(339,000) 

(462,000) 

(249,000) 

(263,000) 

Non-operating  income  or  (expense) 

106,000 

(29,000) 

(10,000) 

(10,000) 

Net  income  before  taxes 

(233,000) 

(491,000) 

(259,000) 

(273,000) 

Federal  income  tax  provision  or  (credit) 

(93,000) 

(82,000) 

— 

— 

Net  profit  or  (loss) 

(140,000) 

(409,000)* 

(259,000) 

(273,000) 

*  No  provision  has  been  made  herein  for  expenses  of  attempted  financ¬ 
ing  which  are  presently  estimated  to  be  approximately  $100,000.00.  A 
subsequent  adjustment  as  of  December  31,  1946  is  anticipated. 
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22  Exhibit  “D" 

WESTERN  .UR  LINES,  INC. 

Equity  Financing  and  Cash  Borrowings  Attempted 

Prior  to  the  end  of  the  war,  Petitioner  began  to  formulate 
an  equipment  and  facilities  program  for  the  postwar  years. 
This  program  as  ultimately  developed  contemplated  the 
expenditure  of  approximately  $20,000,000.00  for  new  equip¬ 
ment  and  facilities. 

Early  in  1946,  negotiations  were  undertaken  with  a  group 
of  Eastern  banks  which  evidenced  their  willingness  to  make 
available  to  Petitioner,  until  March  31,  1948,  a  credit  of 
$20,000,000.00  for  the  purpose  of  purchasing  Flying  Equip¬ 
ment. 

The  loans  were  to  be  made  as  funds  were  required  by 
Petitioner  against  notes  secured  by  chattel  mortgages  on 
Flying  Equipment.  The  notes  were  to  be  payable  over 
periods  of  five  years  from  date,  20%  one  year  after  date  and 
the  balance  in  eight  equal  semi-annual  installments. 

Terms  of  the  proposed  financing  agreement  were  drafted 
and  submitted  for  consideration  of  the  parties.  In  addition 
to  submission  to  Petitioner  and  the  Agent  Bank,  the  Loan 
Agreement  was  studied  by  Counsel  for  Petitioner  as  well 
as  by  Counsel  for  the  Agent  Bank  and  by  Counsel  for  pro¬ 
posed  participating  banks.  This  all  required  considerable 
time  and  during  the  course  of  the  negotiations  the  banks 
loaned  Petitioner  a  total  of  $3,000,000.00 

When  Petitioner  required  additional  funds  in  August 
1946,  there  was  an  apparent  hesitancy  on  the  part  of  the 
banks  to  make  such  funds  available  until  the  loan  agreement 
had  been  signed.  Representatives  of  the  banks  came  to  Los 
Angeles  late  in  September  supposedly  to  execute  the  Loan 
Agreement.  At  that  time,  they  notified  Petitioner  that  they 
were  unwilling  to  make  any  additional  loans  until  after 
Petitioner  had  obtained  additional  equity  capital  from  the 
sale  of  stock.  Petitioner  had  sold  Capital  Stock  in 

23  January  1946  for  which  it  had  received  approxi¬ 
mately  $2,200,000.00. 
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In  order  to  sell  the  amount  of  additional  stock  required, 
it  was  necessary  for  Petitioner  to  have  a  Special  Meeting 
of  Shareholders  to  amend  its  Certificate  of  Incorporation 
and  to  file  a  Registration  Statement  with  the  Securities  and 
Exchange  Commission. 

Realizing  that  both  of  these  procedures  would  take  con¬ 
siderable  time,  Petitioner  continued  its  efforts  to  obtain 
additional  private  capital  either  through  investment  or  by 
borrowing. 

At  that  time,  however,  the  stock  market  was  continuing  to 
decline  and  airline  stocks  were  particularly  unattractive  be¬ 
cause  of  the  poor  earnings  record  established  in  the  first 
half  of  the  year.  The  airlines  were  beset  by  a  series  of 
unfortunate  occurrences,  including  the  grounding  of  the 
Lockheed  Constellations,  Pilots’  strikes,  unfavorable  and 
wide  spread  publicity  concerning  crashes,  both  domestic 
and  foreign,  scheduled  and  non-scheduled,  as  well  as  gen¬ 
erally  adverse  publicity  concerning  airline  service.  Petition¬ 
er’s  efforts  to  secure  either  equity  or  loan  financing  were 
without  avail. 

During  November  a  tentative  arrangement  was  worked 
out  with  a  New  York  Investment  House  contemplating  the 
sale  of  stock  to  net  Petitioner  at  least  $6,500,000.00  where¬ 
upon  the  Banks  were  to  loan  Petitioner  up  to  $7,500,000.00. 

A  Registration  Statement  was  filed  with  the  Securities 
and  Exchange  Commission  on  November  27,  1946,  with  the 
hope  of  making  a  public  offering  on  or  about  December  18. 
When  that  date  arrived  the  proposed  Underwriting  Group 
decided  to  postpone  the  public  offering  until  after  the  first 
of  the  year. 

24  After  standing  by  during  the  month  of  January, 
Petitioner  was  advised  by  the  Underwriters  on 
January  31,  1947,  that  they  found  it  impossible  to  proceed 
with  a  public  offering  of  airline  stock  at  this  time. 

Petitioner  has  continued  its  efforts  to  obtain  private 
funds  without  success. 

During  the  course  of  all  these  negotiations,  Petitioner  cut 
its  new  equipment  program  in  half  and  arranged  deferment 
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of  deliveries  on  the  remaining  half.  It  also  converted  most 
of  its  major  obligations  to  a  secured  basis  and  has  arranged 
short  term  extensions,  from  time  to  time,  of  the  due  dates 
of  these  secured  obligations.  A  cash  borrowing  of 
$600,000.00  was  obtained  from  a  private  source  on  a  secured 
basis.  The  principal  stockholder  of  Petitioner  pledged 
70,000  shares  of  the  stock  of  Petitioner  owned  by  him  as 
security  for  an  obligation  of  Petitioner  and  accepted  a 
second  chattel  mortgage  on  aircraft  as  security  therefor. 

Petitioner  has  submitted  an  application  for  a  loan  from 
the  Reconstruction  Finance  Corporation,  which  application 
is  presently  being  processed  by  that  agency. 

25  Exhibit  E 

Cost  Reduction  Program 

Western  Air  Lines,  Inc.  has  made  and  is  making  every 
effort  to  reduce  expenses  and  costs  wherever  possible.  Ef¬ 
fective  January  1,  1946,  the  Company  established  a  new 
department  known  as  the  budget  and  cost  control  depart¬ 
ment.  This  department  had  developed  an  improved  budget 
and  cost  control  system  which  lias  played  a  substantial  part 
in  the  recent  economies  which  have  been  effected  by  the 
Company.  This  department  is  engaged  in  extensive  in¬ 
dustrial  engineering  work  and  has  effected  considerable 
savings  through  improved  procedures  and  methods.  Every 
effort  is  being  made  by  the  company  to  eliminate  all  items 
of  expense  or  costs  which  are  not  absolutely  essential  to 
present  operations. 

As  of  October  31, 1946,  Western  Air  Lines,  Inc.  had  2,373 
employes  on  its  payroll.  As  of  February  18,  1947  the 
number  of  employes  on  the  payroll  had  been  reduced  to 
1,950.  This  represents  a  reduction  of  approximately  18  per 
cent  in  the  number  of  employes.  Since  February  IS,  further 
reductions  in  personnel  have  been  effected.  The  number  of 
employes  in  the  advertising  department  have  been  reduced 
to  three,  and  likewise  the  number  of  employes  in  the  pub¬ 
licity  department  have  been  reduced  to  three. 
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The  management  of  the  Company  has  recently  issued  a 
freeze  order  on  the  hiring  of  additional  personnel,  and  even 
replacements  must  have  the  approval  of  the  president  or 
the  executive  vice  president. 

The  Company  is  in  the  process  of  moving  its  main  base 
of  operations  from  the  Lockheed  Air  Terminal  to  a  new 
hangar  and  operations  office  at  the  Los  Angeles  Airport. 
Due  to  the  fact  that  this  building  will  not  be  completed  for 
several  months,  the  Company  is  faced  with  the  unavoidable 
cost  of  split  operations.  It  is  anticipated  that  when  the  main 
base  of  operations  is  completely  moved  to  the  Los  Angeles 
Airport  and  the  improved  facilities  at  that  point  have  been 
made  available  to  the  Company’s  personnel,  substantial 
savings  in  maintenance  and  ground  operations  costs  will  be 
effected. 

As  one  indication  of  the  problem  with  which  the  Com¬ 
pany  is  presently  confronted  at  Lockheed  Air  Terminal,  the 
Company  has  found  it  necessary  to  maintain  eight  different 
stock  rooms  because  of  the  widely  scattered  mainte- 
26  nance  operations.  All  of  these  operations  will  be 
combined  in  the  new  hangar,  and  it  is  estimated  that 
at  least  50  to  60  per  cent  of  present  stock  room  personnel 
will  be  eliminated. 

For  a  period  of  many  years,  the  Company  has  had  its 
engine  overhaul  work  performed  by  an  outside  concern. 
Concurrently  with  the  move  to  Los  Angeles  Airport,  the 
Company  had  planned  to  establish  its  own  engine  overhaul 
shops,  anticipating  thereby  to  effect  substantial  economies 
in  engine  overhaul  costs.  In  view  of  the  Company’s  critical 
financial  situation  and  the  Company’s  inability  to  secure 
adequate  financing,  the  establishment  of  the  engine  over¬ 
haul  shop  has  been  postponed  and  all  orders  for  equipment 
and  facilities  for  the  engine  overhaul  shop  have  been  can¬ 
celled  wherever  possible.  Although  the  Company  is  still  of 
the  opinion  that  the  establishment  of  an  engine  overhaul 
shop  is  essential  to  the  reduction  of  engine  overhaul  costs, 
it  is  impossible  to  undertake  the  program  until  adequate 
funds  are  available. 
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In  November  of  1946,  the  Company  consolidated  its 
general  offices  in  a  war  surplus  building  in  Beverly  Hills, 
thereby  enabling  it  to  eliminate  the  high  cost  rental  of  office 
space  previously  occupied  in  Los  Angeles,  Hollywood  and 
Burbank.  The  annual  savings  effected  through  reduced 
rentals,  increased  efficiency,  elimination  of  dual  facilities 
and  personnel  such  as  dual  switchboard  operators  and  mes¬ 
sengers,  telephone  lines,  etc.  is  estimated  at  approximately 
$100,000.00  per  annum.  The  Company  has  substantially  re¬ 
duced  its  advertising  program  and  has  eliminated  certain 
phases  of  advertising  such  as  the  photographic  department, 
the  display  and  exhibits  department,  and  the  Company 
house  organ. 

Further  economies  which  have  been  or  are  in  the  process 
of  being  effected  include  the  closing  of  certain  city  traffic 
offices  and  the  consolidation  of  ground  services  with  other 
air  carriers. 

The  Company  is  presently  pursuing  a  policy  of  reducin 
costs  and  expenses  in  every  way  possible  without  impairin 
the  safety  of  operations. 
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(Filed  Mar.  11,  1947) 

UNITED  STATES  OF  AMERICA 
CrvlL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  1374 
In  the  Matter  of  the  Petition 
of 

WESTERN  AIR  LINES,  INC.,  for  an  order  fixing  the 
fair  and  reasonable  rates  of  compensation  for  the  trans¬ 
portation  of  air  mail  over  its  routes  Nos.  13,  19,  52,  63 
and  68. 

Amendment  No.  3 

To  the  Honorable  Civil  Aeronautics  Board: 

Petitioner  respectfully  further  amends  its  Petition  in  the 
above  captioned  proceeding  in  the  following  particulars : 

I 

Paragraph  I  of  Amendment  No.  2  is  amended  to  read: 
Petitioner  filed  its  original  application  in  this  proceeding 
on  or  about  April  26,  1944,  Amendment  No.  1  thereto  on  or 
about  February  8,  1947  and  Amendment  No.  2  thereto  on 
or  about  February  24,  1947. 

n 

Paragraph  III  of  Amendment  No.  2  is  amended  to  read : 
Petitioner’s  present  cash  position  is  critical  and  im¬ 
mediate  relief  must  be  obtained  if  Petitioner  is  to  continue 
to  provide  the  service  required  under  Section  406  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended.  See  copy  of 
Affidavit  of  Treasurer,  Balance  Sheet  at  December  31, 1946, 
Profit  and  Loss  Statement  for  the  year  1946  and  Annual 
Report  to  Stockholders  for  1945  attached  hereto. 
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29  W herefore,  Petitioner  prays 

(1)  That  an  immediate  emergency  hearing  be  held 
and  a  temporary  emergency  air  mail  rate  be  fixed  and  de¬ 
termined. 

(2)  That  such  hearing  be  held  and  such  emergency  rate  be 
fixed  and  determined  for  the  future  and  retroactive  for  such 
period  as  the  Board  may  deem  appropriate  without  preju¬ 
dice  to  the  later  determination  of  the  permanent  air  mail 
rate  prayed  for  in  the  original  petition  as  amended. 

(3)  That  such  other  further  and  enlarged  relief  be  ac¬ 
corded  Petitioner  as  may  by  the  Board  be  deemed  justified 
in  the  light  of  the  prevailing  circumstances  and  the  evidence 
submitted. 

Respectfully  submitted, 

Western  Air  Lines,  Inc. 

By  Paul  E.  Sullivan 

Guthrie,  Darling  &  Shattuck 
737  Pacific  Mutual  Building 
Los  Angeles,  California 

##*•*•##•# 

32  State  of  California, 

County  of  Los  Angeles,  ss: 

Affidavit  of  J.  J.  Taylor 

J.  J.  Taylor,  Treasurer  of  Western  Air  Lines,  inc.,  being 
first  duly  sworn  on  oath,  deposes  and  says: 

1.  That  from  an  inspection  of  the  books  and  records  of 
the  Company  as  at  the  close  of  business,  December  31, 1946, 
the  current  assets  amounted  to  $3,919,414.34;  the  current 
liabilities  amounted  to  $8,618,776.96  and  the  working  capital 
deficit  as  of  that  date  was  therefore  $4,699,362.62. 

2.  That  the  cash  in  banks  and  on  hand  as  of  the  close  of 
business  December  31,  1946  amounted  to  $1,047,210.44,  of 
which  $402,000.00  was  held  in  trust  by  a  bank  as  collateral 
for  a  loan. 
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3.  That  cash  in  banks  as  of  the  close  of  business  February 
19,  1947  amounted  to  $320,123.82  exclusive  of  $402,000.00 
held  by  a  bank  as  collateral. 

4.  That  for  the  year  194G,  Western  Air  Lines,  Inc.  has 
suffered  a  net  operating  loss  before  tax  adjustments  of 
$1,073,557.67  and  a  net  loss  after  tax  adjustments  of 
$S1 1,823.92,  as  reported  on  CAB  Forms  2780.  That  said 
loss  for  the  year  1946  may  be  further  increased  by  expenses 
of  attempted  financing  during  the  last  quarter  of  1946,  the 
amount  of  such  expenses  being  presently  unknown  but 
presently  estimated  at  approximately  $100,000.00. 

5.  That  Western  Air  Lines,  Inc.  has  suffered  a  net  loss, 
after  tax  adjustments,  as  reported  on  CAB  Forms  2780,  of 
$139,926.56  for  November,  1946,  of  $409,025.35  for  De¬ 
cember,  1946,  and  that  the  anticipated  net  loss  for  January, 
1947  is  estimated  at  approximately  $259,000.00  and  the 
anticipated  net  loss  for  February,  1947  is  forecast  to  be 
approximately  $273,000.00. 

6.  That  Western  Air  Lines,  Inc.  net  cash  loss  for  No¬ 
vember,  1646  was  $80,983.40,  for  December,  1946, 
$330,374.81,  and  the  anticipated  net  cash  loss  from  opera¬ 
tions  for  January,  1947  is  estimated  at  $97,000.00  and  for 

February,  1947  is  estimated  at  $111,000.00. 

33  7.  That  from  an  inspection  of  the  books,  records, 

and  contracts  of  the  Company,  he  has  forecast  the 
cash  requirements  of  Western  Air  Lines,  Inc.  for  the  period 
from  and  after  December  31,  1946  to  and  including  April 
30,  1947 ;  and  that  said  forecast  is  as  follows : 
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WESTERN  AIR  LINES,  INC. 

Forecast  of  Cash  Requirements 


Estimated 

Operating  expenses  (less  depreciation) 

Less  estimated  revenue  (passenger,  mail, 
express,  freight  and  incidental) 

Cash  loss  from  operations 
Other  cash  requirements: 

Notes  payable  due  Feb.  10, 1947: 
Tradesmens  National  Bank 
Douglas  Aircraft  Company 
Federal  Engineering  Corp. 

Purchase  contract — 8  C-54  aircraft  from 
War  Assets  Corp. 

Austin  Co.,  balance  on  construction  of  L.A. 

Airport  hangar 
Past  due  accounts  payable : 

October  1946  vouchers 
November  1946  vouchers 
December  1946  vouchers 
Pacific  Airmotive,  engine  overhaul  costs 
unaudited  to  date 

Progress  payment  on  10  Convair  “240” 
aircraft 


January 

February 

March 

April 

1947 

1947 

1947 

1947 

$868,000 

$  808,000 

$  852,000 

$  863,000 

771,000 

697,000 

825,000 

891,000 

97,000 

111,000 

27,000 

(28,000) 

3, 000, 000(a) 

1.659.414(a) 

600.000(a) 

11,232 

11,232 

11,232 

11,232 

813, 000(a)  100,000  100,000 


26,000 

226,000 

606,000 

183,000 

86.675(a) 


Total  cash  deficit 
Cumulative  cash  deficit 


$108,232 

$108,232 


7,235,646 

7,343,878 


224.907 

7,568,785 


83,232 

7,652,017 


Notes: 

(a)  Negotiations  are  presently  in  progress  with  these  and  other  credi¬ 
tors  to  obtain  extensions  of  the  due  dates  of  these  obligations.  The  Com¬ 
pany  also  has  made  and  is  making  every  effort  to  cancel,  defer  or  reduce 
all  orders  and  commitments  for  new  equipment  and  other  items  which 
are  not  essential  to  the  immediate  present  operation.  As  later  explained 
in  more  detail,  the  Company  has  made  extensive  attempts  to  obtain  equity 
financing  without  success.  Attention  is  directed  to  the  fact  that  some 
additional  cash  outlay  may  be  necessary  in  addition  to  the  above  schedule 
because  of  cancellation  charges  on  orders,  our  inability  to  cancel  such 
orders,  etc. 

Obviously,  an  increased  mail  rate  alone  will  not  solve  Western’s  prob¬ 
lem.  A  loan  has  been  requested  from  the  Reconstruction  Finance  Corpora¬ 
tion  until  such  time  as  permanent  equity  financing  can  be  completed. 

34  and  that  a  statement  of  current  assets  and  current 
liabilities  as  of  November  30,  1946  as  reflected  on  the 
books  and  records  of  Western  Air  Lines,  Inc.  is  as  follows: 


r 
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WESTERN  AIR  LINES,  INC. 

Current  Assets  and  Current  Liabilities 
As  at  December  31,  1946 

Current  Assets 


Cash 

Working  funds  and  special  deposits 

(a)  Working  fund  advances 
Short  term  securities 
(a)  U.  S.  Government  securities 
Accounts  receivable: 

(a)  U.  S.  mail  pay 

(b)  U.  S.  Government  departments 

(c)  Air  travel  plan 

(d)  Other  accounts  receivable 


$1,047,210.44* 

15,223.17 


126,245.99 

401,595.51 

84,463.33 

291,621.05 


105 

Airline  traffic  accounts  receivable 

903,925.78 

979,758.54 

106 

Net  balances  receivable  from  agents 

11,502.31 

107 

Interest  and  dividends  receivable 

110 

Materials  and  supplies 

923,666.70 

111 

Motor  fuels 

19,836.39 

112 

Lubricating  oils 

1,903.31 

113 

Other  current  and  accrued  assets 

16,387.70 

Total  current  assets 

$3,919,414.34 

Current  Liabilities 

201 

Notes  payable 

$3,830,785.36 

202 

Accounts  payable 

3,281,123.42 

203 

Airline  traffic  accounts  payable 

582,114.24 

204 

Air  travel  plan  liability 

238,850.00 

206 

Salaries  and  wages  accrued 

348,028.92 

207 

Interest  accrued 

1,624.47 

208 

Taxes  accrued 

260,331.96 

209 

Ticket  refund  liability 

35,960.28 

210 

Other  current  and  accrued  liabilities 

39,958.31 

Total  current  liabilities 

$8,618,776.96 

Excess  of  current  liabilities  over  current 
assets 

$4,699,362.62 

*  Includes  $402,000.00  cash  held  as  collateral  by  a  bank. 

Note — Subject  to  public  auditor’s  adjustments. 

35  8.  That  from  the  statement  of  current  assets  and 

current  liabilities  as  of  the  close  of  business  December 
31,  1946,  and  from  the  forecast  of  cash  requirements  for  the 
period  from  and  after  December  31, 1946,  it  is  apparent  that 
Western  Air  Lines,  Inc.  is  momentarily  in  danger  of  being 
unable  to  carry  on  its  operations  because  of  insufficient  cash 
and  working  capital. 

9.  That  Western  Air  Lines,  Inc.  has  made  every  effort 
within  its  means  to  secure  additional  sources  of  cash ;  that 
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all  of  said  sources  have  been  exhausted  by  previous 
financing,  and  that  unless  said  Western  Air  Lines,  Inc.  is 
granted  an  increase  in  its  rate  of  compensation  for  the 
transportation  of  mail,  will  be  unable  to  obtain  the  financing 
which  will  be  necessary  in  order  to  enable  Western  Air 
Lines,  Inc.  to  continue  operations. 

10.  That  the  foregoing  has  been  prepared  under  his 
supervision  and  direction  from  the  books  and  records  of 
the  Company  and  to  the  best  of  his  belief  and  knowledge 
the  statements  contained  herein  and  set  forth  in  said  state¬ 
ments  of  assets  and  current  liabilities  and  said  forecast  of 
cash  requirements  fairly  present  the  status  of  Western  Air 
Lines,  Inc.  as  to  the  dates  referred  to  in  accordance  with  the 
Uniform  System  of  Accounts  for  Domestic  Air  Carriers 
prescribed  by  the  Civil  Aeronautics  Board. 

J.  J.  Taylor,  Treasurer 
Western  Air  Lines,  Inc. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  said  County  and  State,  this  21st  day  of  February, 
1947 

C.  W.  Rolling, 

Notary  Public 

[Seal] 

My  Commission  Expires  March  18,  1950. 
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36  CAB  Form  2780 

WESTERN  AIR  LINES,  INO. 

(Name  of  Air  Carrier) 

Balance  Sheet  (tentative)  As  at  December  31, 1946 


$  15,223.17 


126,245.99 

401,595.41 

84,463.33 

291,621.05 


Acct. 

No.  Assets 

Current  Assets: 

101  Cash 

102  Working  funds  and  special  deposits: 

(a)  Working  fund  advances 

(b)  Special  deposits 

103  Short-term  securities: 

(a)  U.  S.  Government  securities 

(b)  Other  short-term  securities 

104  Accounts  receivable: 

(a)  U.  S.  Mail  pay 

(b)  U.  S.  Government  depts. 

(c)  Air  travel  plan 

(d)  Other  accounts  receivable 

105  Airline  traffic  accounts  receivable 

106  Net  balances  receivable  from  agents 

107  Interest  and  dividends  receivable 

108  Notes  receivable 

109  Subscriptions  to  capital  stock 

110  Materials  and  supplies 

111  Motor  fuels 

112  Lubricating  oils 

113  Other  current  and  accrued  assets 


Investments  and  Special  Funds: 

121  Investments 

122  Investments  in  and  advances  to  affiliates 

123  Net  investment  in  separately  operated  divisions 

124  Uninsured  losses — funds 

125  Other  special  funds 


Operating  Property  and  Equipment: 
150  Flight  equipment 

250  Less:  Accrued  Depreciation 

150  Other  property  and  equipment 

250  Less:  Accrued  Depreciation 

150  Land 

150  Construction  work  in  progress 

160  Nonoperating  Property  and  Equipment 
260  Less:  Accrued  depreciation 


Deferred  Charges: 

171  Prepayments 

172  Extension  and  development  projects 

173  Unamortized  discount  and  expense  on  debt 

174  Long-term  operating  property  prepayments 

175  Other  deferred  charges 

Intangibles: 

181  Property  acquisition  adjustment 

182  Other  intangibles 

Capital  Stock  Discount  and  Expense: 

191  Capital  stock  discount 

192  Capital  stock  expense 

Total  Assets 


$5,734,594.84 

1,857,629.62 

1,269,332.57 

396,557.68 


Amount 


$1,047,210.44  $ 


15,223.17 


Total 


903,925.78 

979,758.54 

11,502.31 


923,666.70 

19,836.39 

1,903.31 

16,387.70 


2,024.34 

437,672.05 


3,876,965.22 

872,774.89 

60,923.95 

2,638,321.31 

41,501.86 

808.25 


315,980.93 


1.00 


3,919,414.34 


653,658.18  1,093,354.57 


7,448,985.37 

40,693.61 


455.28 

239,800.15  556,236.36 


1.00 


13.058,685.25 


r 
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Schedule  1 — Page  2  of  2 
37  WESTERN  AIR  LINES,  INC. 

(Xame  of  Air  Carrier) 

Balance  Sheet  (tentative)  As  at  December  31, 1946 

Acct. 


No. 

Liabilities  and  Capital 

Amount 

Total 

201 

Current  Liabilities 

Notes  pavable 

$3,830,785.36 

$ 

202 

Accounts  payable 

3,281,123.42 

203 

Airline  traffic  accounts  payable 

582,114.24 

204 

Air  travel  plan  liability 

238,850.00 

205 

Dividends  declared 

— 

206 

Salaries  and  wages  accrued 

348,028.92 

207 

Interest  accrued 

1,624.47 

208 

Taxes  accrued 

260.331.96 

209 

Ticket  refund  liability 

35,960.28 

210 

Other  current  and  accrued  liabilities 

39,958.31 

8,618,776.96 

221 

Long-Term  Debt: 

Long-term  debt 

287,106.60 

287,106.60 

222 

Advances  from  affiliates 

— 

231 

Deferred  Credits: 

Unearned  transportation  revenue 

228,619.39 

232 

Installments  on  capital  stock 

18,212.03 

233 

U namortized  premium  on  debt 

— 

234 

Other  deferred  credits 

25,352.93 

272,184.35 

271 

Operating  Reserves: 

Reserve  for  aircraft  overhaul 

76.494.50 

272 

Reserve  for  aircraft  engine  overhaul 

229.543.20 

273 

Reserve  for  pensions 

— 

274 

Other  operating  reserves 

62,100.00 

368,137.70 

281 

282 

283 

284 

286 

Capital  Stock: 

Preferred  stock — par  value,  $ . 

Outstanding .  .  shares 

Common  stock — par  value,  $1.00 

Outstanding  525,164  shares . 

Preferred  stock — no  par  value 

Outstanding  . shares . 

Common  stock — no  par  value 

Outstanding  shares  . 

Capital  stock  subscribed  and  unissued 

525,164.00 

525,164.00 

291 

oqo 

293 

Surplus: 

Reserve  for  uninsured  losses 

Other  surplus  reserves 

Capital  surplus 

2,768,247.10 

294 

Unappropriated  earned  surplus 

1.030,892.46 

Profit  or  loss — year  to  date 

(811,823.92) 

2,987,315.64 

Total  Liabilities  and  Capital 

13,058,685.25 
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38  WESTERN  AIR  LINES,  INC. 

(Name  of  Air  Carrier) 

Statement  of  Profit  and  Loss 

TENTATIVE 

Month  of  December  31, 1946 


Current  Month  Year  to  Date 


Acct.  Account 

Cents 
Per  Rev. 
Amount  Mile 

Cents 
Per  Rev. 
Amount  Mile 

No. 

(1) 

(2) 

(3) 

(4) 

(5)  ! 

301 

REVENUE  MILES  FLOWN 
OPERATING  REVENUES 
Transportation: 

Passenger 

716,694 

$732,950.41 

102.27 

8,613,585 

$9,358,149.38 

108.64 

302 

Mail: 

(a)  United  States  Gov’t. 

49,293.42 

06.88 

388,146.95 

04.51 

(b)  Foreign  governments 

— 

— 

— 

— 

303 

Express  and  freight: 

(a)  Express 

27,994.39 

03.90 

173,324.47 

i 

02.01 

(b)  Freight 

10,760.96 

01.50 

56,623.57 

00.66 

304 

Excess  baggage 

5,923.48 

00.83 

67,756.02 

00.19 

305 

Charter  and  special 

9,522.20 

01.33 

19,598.66 

00.23 

306 

Other  transportation 

112.56 

00.01 

307.51 

— r 

300 

Total  Transportation 

836,557.42 

116.72 

10,063,906.56 

116.84 

351 

Incidental  Revenues — Net: 

Restaurant  and  food  services — net 

4,350.82 

00.61 

41,702.21 

00.48 

352 

Service  sales — net 

5,194.79 

00.72 

41.537.94 

00.48 

353 

Rental  from  operating  property — net 

2,558.11 

00.36 

23,808.38 

00.28 

354 

Limousine  service — net 

— 

— 

— 

— i 

355 

Other  incidental  revenues — net 

1,425.60 

00.20 

5,492.54 

00.06 

350 

Total  Incidental  Revenues — Net 

13,529.32 

01.89 

112,541.07 

01.30 

Total  Operating  Revenues 

850,086.74 

118.61 

10,176,447.63 

118.14 

400 

OPERATING  EXPENSES 

Flying  operations 

227,012.53 

31.67 

2,092,779.44 

24.30 

500 

Flight  equipment  maintenance— direct 

272,594.65 

38.04 

1,731,819.07 

20.10 

850 

Depreciation — Flight  equipment 

149,152.52 

20.81 

1,126,514.45 

13.08 

Total 

648,759.70 

90.52 

4,951,112.96 

57.48 

450 

Ground  operations 

246,544.70 

34.40 

2,025,280.59 

23.51 

550 

Ground  equipment  maintenance — direct 

19,669.95 

02.74 

141,116.23 

01.64 

600 

Equipment  maintenance — indirect 

52,278.72 

07.30 

703,385.70 

08.17 

650 

Passenger  service 

86,980.40 

12.14 

900,958.25 

10.46 

700 

Traffic  and  sales 

110,111.13 

15.36 

1,083,217.09 

12.57 

750 

Advertising  and  publicity 

32,880.84 

04.59 

448,329.16 

05.20 

800 

General  and  administrative 

103,028.64 

14.38 

896,965.02 

10.41 

850 

Depreciation — ground  equipment 

12,068.45 

01.68 

99,640.30 

01.16 

Total  Operating  Expenses 

1,312,322.53 

183.11 

11,250,005.30 

130.60 

Net  operating  income 

462,235.79 

64.50 

1,073,557.67 

12.46 

900 

Nonoperating  income 

305.75 

XXX 

150,944.36 

XXX 

Gross  income 

461,930.04 

XXX 

922,613.31 

XXX 

950 

Deductions  from  gross  income 

29,665.74 

XXX 

148,249.21 

XXX 

Net  income  before  income  taxes 

491,595.78 

XXX 

1,070,862.52 

XXX 

960 

Income  taxes 

82,570.43 

XXX 

259,038.60 

XXX 

Net  Profit  or  Loss  for  Period 

409,025.35 

XXX 

811,823.92 

XXX 

Note:  No  provision  has  been  made  herein  for  expenses  of  attempted 
financing  which  are  presently  estimated  to  be  approximately  $100,000.00. 
A  subsequent  adjustment  as  of  Demember  31,  1946  is  anticipated. 

i 

392 
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Order 

Serial  Number  E-4S4 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  1374 

At  a  session  of  the  Civil  Aeronautics  Board 
held  at  its  office  in  Washington,  D.  C. 
on  the  29th  day  of  April,  1947. 

In  the  matter  of  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith  of 
WESTERN  AIR  LINES,  INC. 
over  Routes  No.  13, 19, 52, 63  and  6S 

Order  Fixing  and  Determining  the  Fair  and  Reasonable 
Temporary  Rate  of  Compensation  For  the  Transportation 

of  Mail  by  Aircraft 

Western  Air  Lines,  Inc  (hereinafter  called  Western) 
having  on  April  26,  1944  filed  a  petition  which  as  amended 
on  February  10,  1947,  February  24,  1947  and  March  11, 
1947,  requested  the  establishment  over  its  entire  domestic 
system  of  a  permanent  mail  rate  of  25  cents  per  airplane 
mile  flown  and  a  temporary  emergency  mail  rate  retroactive 
for  such  period  and  in  such  amount  as  the  Board  may  deem 
appropriate,  to  serve  as  a  provisional  and  immediate  basis 
of  payment  pending  the  determination  of  a  fair  and  reason¬ 
able  final  rate  in  this  proceeding; 

393  Public  hearing  having  been  held  in  the  above- 
entitled  proceeding  on  March  17  and  18,  1947,  and 
the  Board,  upon  consideration  of  the  record,  finding  that: 

1.  Upon  the  bases  of  comparison  set  forth  in  Appendix 
No.  1,  attached  hereto  and  made  a  part  hereof,  the  inherent 
characteristics  of  Western’s  routes  seem  to  indicate  that 
Western  is  basically  comparable  with  other  domestic  car- 
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riers  in  the  class  now  being  paid  a  mail  rate  of  60  cents  per 
ton-mile ; 

2.  As  is  shown  by  Appendix  No.  2,  attached  hereto  and 
made  a  part  hereof,  the  costs  reported  by  Western  are  some¬ 
what  higher  than  the  average  reported  costs  of  other  car¬ 
riers  in  this  class  for  the  calendar  year,  1946; 

3.  Western,  as  is  reflected  in  Appendix  No.  2,  appears  to 
have  expanded  substantially  its  equipment  capacity  by 
acquiring  large  capacity  four-engine  aircraft  to  meet  an 
early  post-war  demand  and  has  recently  suffered  a  heavy 
decline  in  traffic ; 

4.  Western’s  relatively  great  number  of  four-engine  large 
capacity  aircraft  would  appear  to  have  introduced  difficulties 
in  scheduling  its  operations  so  as  to  maintain  reasonable 
load  factors  for  such  aircraft ; 

5.  Certain  conditions  now  prevailing  in  the  air  trans¬ 
portation  industry  are  of  such  complexity  and  recent  origin 
as  not  to  permit  an  immediate  and  exact  evaluation  of  the 
extent  to  which  costs  related  to  the  volume  of  Western’s 
394  statutory  standard  of  honest,  economical  and  efficient 

operations  may  reasonably  be  justified  under  the 
management  as  applied  during  a  period  of  such 
abnormal  character; 

6.  The  volume  of  mail  carried  by  Western  has  declined 
to  such  an  extent  that  the  petitioner’s  total  mail  compensa¬ 
tion  at  its  existing  rate  has  been  seriously  reduced  in  rela¬ 
tion  to  the  reasonable  overall  volume  of  services  operated ; 

7.  Western  apparently  has  a  need  for  additional  mail 
compensation  as  measured  by  the  standards  established  by 
section  406(b)  of  the  Act ; 

8.  Western’s  need  for  mail  compensation  for  its  opera¬ 
tion  conducted  in  reasonable  volume  is  substantially  less 
than  the  temporary  mail  rates  requested  by  the  petitioner ; 

9.  Western’s  financial  position  is  apparently  critical  and 
the  failure  to  increase  immediately  the  rate  of  mail  com- 
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pcnsation  may  hamper  the  ability  of  the  carrier  to  perform 
the  services  which  appear  to  be  required  in  the  public  con¬ 
venience  and  necessity ; 

10.  A  final  rate  could  not  properly  be  established  in  time 
to  provide  Western  with  the  immediate  relief  required; 

11.  The  establishment  of  a  temporary  rate  of  mail  com¬ 
pensation  for  Western  to  serve  as  a  basis  of  payment  until 
such  time  as  a  fair  and  reasonable  final  rate  is  fixed  and 
determined,  is  in  the  public  interest; 

12.  Western’s  need  for  mail  compensation  can  be  met 
over  a  limited  period  without  any  necessity  for  altering 
indefinitely  its  status  as  a  service  rate  carrier,  and  the  mail 

compensation  provided  herein  does  not  permanently 
395  supplant  the  basic  mail  rate  of  60  cents  per  ton  mile 
now  in  effect ; 

It  is  Ordered,  That  the  fair  and  reasonable  temporary 
rates  to  be  used  as  a  basis  of  payment  on  and  after  October 
1,  1946  for  the  transportation  of  mail  by  aircraft,  the  facil¬ 
ities  used  and  useful  therefor,  and  the  services  connected 
therewith,  between  the  points  between  which  Western  Air 
Lines,  Inc.,  presently  is  or  may  hereafter  be  authorized  to 
transport  mail  over  Routes  Xo.  13,  19,  52,  63  and  6S  is  here¬ 
by  fixed,  determined  and  published  to  be  as  follows: 

(a)  For  the  period  October  1,  1946  through  February  28, 
1947,  a  total  amount  of  $687, 000.1 

(b)  On  and  after  March  1,  1947,  a  rate  of  60  cents  per 
ton-mile,  or  fraction  thereof,  of  mail  carried,  computed 
monthly  on  the  direct  airport-to-airport  mileage;  provided, 
however,  that  for  the  purposes  of  computing  compensation 
pursuant  to  this  order  in  no  event  shall  the  ton-miles  be  less 
than  the  ton-miles  computed  as  follows: 

1  The  sum  of  compensation  was  derived  by  the  application  of  the  mail 
rate  of  60  cents  per  ton-mile  to  a  minimum  capacity  factor  as  defined 
in  (b)(1)  of  700  pounds  per  airplane  mile  flown  during  the  three-month 
period  ended  December  31.  1946  and  of  600  pounds  per  airplane  mile  flown 
during  the  two-month  period  ended  February  28,  1947,  on  schedules  desig¬ 
nated  by  the  Postmaster  General  for  the  carriage  of  mail. 
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(1)  For  any  month  during  which  the  average  daily  desig¬ 
nated  mileage  does  not  exceed  21,000  miles,  the  ton-miles  of 
mail  computed  as  though  the  average  load  per  air- 
396  plance  mile  flown  was  not  less  than  the  number  of 
pounds  set  forth  below  for  the  respective  periods 
indicated,  which  number  of  pounds  will  be  known  as  the 
minimum  capacity  factor : 


March  1,  1947  through  March  31,  1947 
April  1,  1947  through  June  30,  1947 
July  1,  1947  through  March  31,  1948 
April  1,  1948  through  June  30,  1948 
On  and  after  July  1,  1948 


Minimum  Capacity 
Factor 

600  pounds 
500  pounds 
400  pounds 
300  pounds 
250  pounds 


(2)  For  each  month  during  which  the  average  daily 
designated  mileage  exceeds  21,000  miles,  the  ton-miles  of 
mail  computed  as  though  the  average  load  per  airplane  mile 
flown  was  a  minimum  capacity  factor  which  bears  the  same 
relation  to  the  minimum  capacity  factor  specified  in  (1) 
above  for  the  respective  period  as  21,000  miles  bears  to  the 
average  daily  designated  mileage,  except  that  in  no  case 
shall  the  minimum  capacity  factor  be  less  than  250  pounds. 

The  mail  compensation  derived  by  the  application  of  the 
aforesaid  rates  shall  be  inclusive  of,  and  not  in  addition  to, 
the  mail  compensation  heretofore  received  by  Western  for 
mail  transported  on  and  after  October  1,  1946. 

397  The  aforesaid  minimum  capacity  factors  per  air¬ 
plane  mile  shall  be  applied  to  the  direct  airport-to- 
airport  mileage  between  points  served  for  the  carriage  of 
mail  on  each  trip  flown  on  a  schedule  designated  or  ordered 
to  be  established  by  the  Postmaster  General  for  the  carriage 
of  mail;  provided,  however,  that  if  any  scheduled  flight  is 
operated  in  two  or  more  sections  between  any  two  points 
served  for  mail  and  mail  is  transported  on  more  than  one 
such  section,  the  aggregate  of  the  sections  so  used  shall,  for 
all  purposes  of  deriving  compensation  pursuant  to  this 
order,  be  treated  as  a  single  flight,  and  the  aggregate  mail 
load  actually  carried  on  all  such  sections  or  the  minimum 
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capacity  factor  for  one  such  section,  whichever  is  greater, 
shall  be  applied  to  the  airport-to-airport  mileage  flown  by 
that  section  which  covers  the  greatest  airport-to-airport 
mileage  between  points  served  for  mail. 

The  average  daily  designated  mileage  shall  include  the 
mileages  of  all  scheduled  trips  designated  or  ordered  to  be 
established  by  the  Postmaster  General  for  the  carriage  of 
mail,  and  shall  be  computed  as  though  the  mileage  of  each 
such  trip  were  the  airport-to-airport  distance  via  all  certifi¬ 
cated  intermediate  points  along  the  flight  route  between  the 
terminals  of  each  trip.  The  average  daily  designated  mile¬ 
age  for  each  calendar  month  shall  be  determined  by  taking 
the  average  (computed  to  the  nearest  mile)  of  the  daily 
mileages  of  regularly  scheduled  trips  for  the  seven  days  of 
the  week,  without  regard  to  any  variations  of  scheduled 
mileage  on  holidays; 

39S  It  is  Further  Ordered,  That  the  aforesaid  order 
fixing  fair  and  reasonable  temporary  rates  shall  be 
effective  as  of  this  date,  all  parties  to  the  above  entitled  pro¬ 
ceeding  having  already  waived  all  further  procedural  re¬ 
quirements  short  of  a  final  decision  by  the  Board  fixing  a 
temporary  rate  herein ; 

It  is  Further  Ordered,  That  this  proceeding  remain  open 
pending  entry  herein  of  an  order  fixing  a  final  rate  retro¬ 
active  to  such  date  as  the  Board  shall  then  determine,  which 
said  final  rate  may  be  lower  or  higher  than  the  temporary 
rate  fixed  herein. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 

Secretary 


[Seal] 
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(Filed  Jan.  13,  1948) 

403  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

Docket  No.  1374 
In  the  Matter  of  the  Petition 
of 

WESTERN  AIR  LINES,  INC.  for  an  order  fixing  the  fair 
and  reasonable  rates  of  compensation  for  the  trans¬ 
portation  of  air  mail  over  air  mail  Routes  13,  19,  52, 
63  and  68. 

Amendment  No.  4. 

To  the  Honorable,  the  Civil  Aeronautics  Board: 

1.  On  April  26,  1944,  Applicant  filed  a  petition  with  the 
Civil  Aeronautics  Board  which  was  amended  on  February 
10,  1947,  February’  24,  1947  and  March  11,  1947  requesting 
the  establishment  over  its  entire  domestic  system  of  a 
permanent  mail  rate  of  25  cents  per  airplane  mile  flown  and 
a  temporary’  emergency  mail  rate  retroactive  for  such 
period  and  in  such  amount  as  the  Board  may  deem  appro¬ 
priate,  to  serve  as  a  provisional  and  immediate  basis  of 
payment  pending  the  determination  of  a  fair  and  reasonable 
final  rate  in  this  proceeding. 

2.  On  April  29,  1947,  the  Civil  Aeronautics  Board  issued 
its  order  No.  E-484,  fixing  and  determining  the  fair  and 
reasonable  temporary  rate  of  compensation  for  the  trans¬ 
portation  of  mail  by  aircraft  pending  the  fixing  of  a  final 
rate. 

3.  During  the  past  year,  Petitioner  has  reduced  its  total 
personnel  by  867  or  36.2%  and  effected  other  substantial 
economies  as  well  as  twice  increasing  its  passenger  fares. 
However,  inflation  with  its  upward  spiraling  trend  of  prices 
has  nullified  the  otherwise  beneficial  effect  of  these  econo¬ 
mies,  and  the  rising  cost  trend  is  rapidly  accelerating.  Other 
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factors  over  which  Petitioner  lias  no  control,  such  as  foreign 
and  domestic  accidents  and  equipment  grounding,  have  also 
adversely  affected  passenger  revenues. 

404  4.  Petitioner  hereby  amends  its  petition  in  the 
above  captioned  proceeding  in  the  following 

particular  : 

Paragraph  2  of  Amendment  No.  1  filed  February  10, 1947 
and  which  amended  paragraph  9  of  the  original  petition  of 
April  26,  1944,  is  amended  to  read: 

9.  The  fair  and  reasonable  rate  of  compensation  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used  and 
useful  therefor  and  the  services  connected  therewith  as  per¬ 
formed  by  Petitioner  is  the  sum  of  thirty-eight  cents  (380 
per  airplane  mile  flown  by  Petitioner  over  its  certificated 
routes,  or  the  equivalent  thereof  based  on  such  formula  or 
method  of  calculation  as  may  appear  to  be  desirable  or 
appropriate. 

Such  rate  is  needed  by  Petitioner  as  compensation  for  the 
transportation  of  mail  and  the  services  in  connection  there¬ 
with  performed  by  it  since  the  filing  of  this  petition  and  to 
be  performed  hereafter 

1.  in  order  to  insure  the  performance  by  Petitioner  of 
such  service  as  is  required  under  the  certificates  of  public 
convenience  and  necessity  which  Petitioner  holds  and  under 
which  it  operates ; 

2.  to  insure  the  performance  by  Petitioner  of  such  service 
as  is  required  by  the  standards  respecting  the  character  and 
quality  of  service  to  be  rendered  as  prescribed  by  or  pur¬ 
suant  to  law,  and, 

3.  in  order  to  enable  Petitioner  under  honest,  economical, 
and  efficient  management  to  maintain  and  continue  the  de¬ 
velopment  of  air  transportation  on  its  routes  to  the 

405  extent  and  of  the  character  and  quality  required  by 
the  commerce  of  the  United  States,  the  Postal  Service 

and  the  National  Defense. 
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Wherefore,  Petitioner  prays 

(1)  That  a  hearing  be  called  and  held  as  expeditiously  as 
possible  for  the  purpose  of  fixing  and  determining  a  per¬ 
manent  air  mail  rate  for  Petitioner  in  the  amount  alleged 
herein  to  be  just  and  reasonable,  or  such  greater  amount  as 
may  be  found  by  the  Board  to  be  just  and  reasonable  under 
the  circumstances,  effective  retroactively  to  the  date  of  the 
filing  of  the  Petition  herein,  and 

(2)  That  such  other,  further  and  enlarged  relief  be  ac¬ 
corded  Petitioner  as  may  by  the  Board  be  deemed  justified 
in  the  light  of  the  prevailing  circumstances  and  the  evidence 
submitted. 

Respectfully  submitted, 

Western  Air  Lines,  Inc. 

By  Paul  E.  Sullivan 

Guthrie,  Darling  &  Shattuck 
737  Pacific  Mutual  Building 
Los  Angeles,  California 
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Served:  Dec.  31,  194S 

40S  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  1374 
Western  Airlines,  Inc. 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith. 

Adopted :  December  30,  194S. 

Statement  of  Tentative  Findings  and  Conclusions  1 

By  the  Board 

Western  Air  Lines,  Inc.  (hereinafter  referred  to  as  West¬ 
ern)  tiled  a  petition  on  April  26, 1944  for  an  order  fixing  and 
determining  the  fair  and  reasonable  rates  for  the  transpor¬ 
tation  of  mail  over  its  routes.  The  petition  was  amended  on 
February  10,  February  24  and  March  11,  1947,  to  request 
that  the  board  set  a  rate  of  25  cents  per  airplane  mile 
effective  May  1,  1944,  and  provide  immediately  for 
409  a  temporary  rate.  In  response  thereto,  the  Board  on 
April  29,  1947,  fixed  and  determined  a  temporary 
rate  by  Order  Xo.  E-4S4.  On  January  13,  1948,  Western  in 
a  further  amendment  to  its  petition  requested  a  rate  of  38 
cents  per  airplane  mile. 

In  accordance  with  Section  285.13  of  the  Economic  Regu¬ 
lations,  the  Board  has  arrived  at  the  tentative  findings  and 
conclusions  and  has  formulated  the  tentative  mail  rates  set 
forth  herein.  Concurrently,  the  Board  has  issued  an  order 
directing  Western  to  show  cause  why  these  tentative  mail 
rates  should  not  be  established  as  the  final  rates  in  this  pro¬ 
ceeding. 


1  This  Statement  does  not  necessarily  represent  the  view  of  all  members 
of  the  Board  with  respect  to  all  issues. 
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The  following  appendices  are  a  part  of  this  Statement : 

Particulars  Appendix  No. 

Traffic  Statistics  for  the  Past  Period  and  as 
Estimated  for  a  Future  Year  1 

Operating  Results  for  the  Past  Period,  as 
Reported  and  as  Adjusted  2 

Operating  Results  for  a  Future  Year  as  Esti¬ 
mated  by  Western  and  as  Adjusted  3 

Operating  Expenses  per  Revenue  Ton-Mile 
and  per  Available  Ton-Mile,  as  Reported 
and  as  Adjusted  4 

Reported  and  Recognized  Investment  for  the 
Period  May  1, 1944  to  December  31,  194S  5 

Estimated  and  Recognized  Investment  for  a 
Future  Period  6 

Sliding  Scale  Mail  Rates  7 

Present  Mail  Rate 

A  service  rate  of  60  cents  per  mail  ton-mile  was  made  ef¬ 
fective  for  Western  on  January  1,  1943.“  In  response  to  the 
amended  petition  requesting  a  temporary  rate,  the  60-cent 
per  ton-mile  rate  was  modified,3  effective  October  1, 
410  1946,  by  applying  it  to  mail  ton-miles  computed  from 

minimum  capacity  loads,  and  related  to  a  daily  base 
mileage  of  21,000  miles.  The  initial  minimum  capacity  load 
was  set  at  700  pounds  per  airplane  mile  and  was  gradually 
reduced  to  250  pounds,  effective  on  and  after  July  1,  1948. 
The  order  establishing  this  temporary  rate  provided  that 
the  proceeding  remain  open  pending  the  entry  of  an  order 
fixing  a  final  rate  which  would  be  retroactive  to  such  date 
subsequent  to  the  date  Western  first  filed  a  petition  as  the 
Board  should  determine  and  might  be  lower  or  higher  than 
the  temporary  rate.  Simultaneously  the  Board  issued  an 
order4  instituting  an  investigation  and  requiring  a  special 

2  Western  A.  L.,  Mail  Rates  4  C.A.B.  441  (1943). 

3  Order  Serial  No.  E-484  (April  29,  1947). 

4  Docket  No.  2911,  Order  Serial  No.  B-485  (April  29, 1947). 
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report  from  Western  to  determine  what  factors  were  re¬ 
sponsible  for  the  increasing  dependence  on  the  Govern¬ 
ment  through  need  mail  payments  and  in  what  manner  this 
dependence  could  be  decreased.  The  carrier  submitted  a  re¬ 
port,  and  the  investigation  was  carried  out,  the  results  of 
which,  insofar  as  they  pertained  to  need  for  mail  pay,  have 
been  incorporated  in  these  findings. 

Routes  Operated 

Western  holds  certificates  of  public  convenience  and  ne¬ 
cessity  authorizing  it  to  engage  in  air  transportation  with 
respect  to  persons,  property  and  mail  between  the  following 
terminal  points : 

Route  No. 

13  San  Diego,  Calif.,  and  Salt  Lake  City,  Utah 
19  Salt  Lake  City,  Utah  and  Great  Falls,  Montana 
52  Great  Falls,  Montana  and  Edmonton,  Alberta,  Can¬ 
ada. 

63  Los  Angeles,  Calif.,  and  Seattle,  Washington 

Western  also  holds  a  certificate  of  public  convenience  and 
necessity  authorizing  it  to  engage  in  air  transportation 
with  respect  to  persons,  property,  and  mail  between  Los 
Angeles,  California  and  Mexico  City,  Mexico.  Service  has 
not  been  inaugurated  on  this  route  nor  on  the  exten- 
411  sion  of  Route  52  from  Lethbridge  to  Edmonton,  Can¬ 
ada,  pending  approval  of  the  respective  foreign  gov¬ 
ernments. 

Periods  For  Which  Rates  Will  Be  Fixed 

The  initial  petition  in  this  proceeding  was  filed  by  West¬ 
ern  on  April  26, 1944.  Accordingly,  under  section  406  of  the 
Act,  Western’s  mail  rate  for  the  period  following  that  date 
is  open  for  review.  For  approximately  a  year  and  a  half 
following  the  filing  of  its  petition  Western  earned  a  greater 
return  on  its  investment  under  the  service  mail  rate  fixed  by 
the  Board  on  November  S,  1943,  than  the  Board  is  currently 
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providing  carriers  for  past  periods.  During  this  period,  the 
petition,  from  the  point  of  view  of  Western,  was  protective 
in  nature,  since  the  mail  rate  as  established  was  more  than 
adequate  to  provide  a  reasonable  return.  It  would  be  more 
advantageous  to  Western,  therefore,  if,  as  Western  has  in¬ 
formally  requested,  the  Board  were  only  to  revise  West¬ 
ern’s  mail  rate  from  January  1946,  when  it  first  started  to 
incur  significant  losses,  since  such  a  review  would  not  re¬ 
sult  in  offsetting  relatively  high  profits  earned  from  April 
1944  to  January  1946  against  losses  suffered  subsequently. 

Recently,  the  Board’s  position  that  it  has  no  legal  power 
to  make  an  adjustment  of  a  mail  rate  prior  to  the  date  on 
which  it  is  challenged  has  been  attacked  in  court,  with  the 
result  that  the  Board’s  position  has  been  upheld  by  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia,  but  one  of 
the  cases  is  still  pending  before  the  Supreme  Court.'  In 
these  cases  it  was  argued  before  the  Board  that  failure  to 
adjust  rates  retroactively  would  cause  all  carriers  to  keep 
“protective”  petitions  on  file  with  the  board  at  all 
412  times.6  We  indicated  that  we  did  not  anticipate  such 
a  development,  and  pointed  out  that  should  a  carrier 
file  a  petition  and  “thereafter  earn  more  than  a  fair  and 
reasonable  return,  our  rate  order,  effective  from  date  of 
filing,  would  effect  a  reduction  in  mail  pay  from  that  date 
forward.”  The  present  case  falls  squarely  within  that  prin¬ 
ciple. 

The  effect  of  keeping  the  mail  rate  constantly  in  issue 
through  the  device  of  “protective”  petitions,  is  to  place  the 
carrier  on  a  cost  plus  basis.  It  would  obviously  be  inequita¬ 
ble  and  contrary  to  the  public  interest  to  provide  protection 
to  the  carrier  against  losses  without  reciprocal  protection 

5  Transcontinental  &  Western  Air,  Inc.  v.  Civil  Aeronautics  Board ,  169 
F.  (2d)  893  (1948).  Cert,  granted  (December  6,  1948);  Capital  Airlines, 
Inc.,  v.  Civil  Aeronautics  Board, — F.  (2d)  —  (App.D.C.,  December  6. 
1948). 

r‘  Transcontinental  <£•  Western  Air,  Inc.,  Mail  Rates,  Docket  No.  2849, 
Order  Serial  No.  1033  (December  2,  1947);  Pennsyh'ania-Central  Air¬ 
lines  Corp.,  Mail  Rates,  Docket  No.  484,  Order  Serial  No.  E-1032  (Decem¬ 
ber,  2, 1947). 


to  the  Government  against  excess  profits.  Under  all  the 
circumstances,  we  find  that  it  will  effectuate  the  policies  of 
the  Act  to  make  our  rate  order  for  Western  effective  from 
May  1,  1944,  the  approximate  date  of  filing  of  the  initial 
petition. 

By  the  end  of  1948,  or  shortly  thereafter,  Western  will 
have  substituted  Convair  240  aircraft  for  its  DC-4  equip¬ 
ment  and  a  large  part  of  its  DC-3  equipment.  Since  a 
marked  change  in  the  character  of  its  operations  will  result 
from  the  equipment  changeover,  we  shall  fix  a  fair  and 
reasonable  mail  rate  for  the  past  period  from  May  1,  1944, 
up  to  and  including  December  31,  194S,  and  fix  a  separate 
future  rate  from  January  1, 1949.  Our  determination  of  the 
rate  for  the  past  period  will  be  based  upon  results  on  file 
with  the  Board  for  the  period  since  May  1,  1944,  and  esti¬ 
mates  filed  by  the  carrier  for  the  last  few  months  of 
413  194S. 

Mail  Rate  for  the  Period  May  1,  1944 
to  December  31, 194S 

Nature  of  Operations  hi  Past  Period 

During  the  first  half  of  the  period  under  review,  Western’s 
operations  were  for  the  most  part  directly  affected  by  the 
war-time  demand  for  transportation.  Approximately  two- 
thirds  of  Western’s  fleet  of  12  DC-3’s  and  Lodestars  had 
been  transferred  to  the  Government,  leaving  only  five  DC-3 
aircraft  to  service  its  routes.  As  a  result  of  the  limited 
number  of  seats  available  during  a  period  of  unprecedented 
demand  for  air  transportation,  the  passenger  load  factor  for 
the  last  eight  months  of  1944,  which  mark  the  beginning  of 
the  review  period,  was  91  percent,  and  for  the  year  1945,  89 
percent. 

Beginning  May  1, 1944,  and  during  the  remainder  of  1944, 
extensive  changes  occurred  in  Western’s  operations.  On 
that  date,  service  was  inaugurated  on  Route  63  from  Los 
Angeles  to  San  Francisco,  destined  to  be  the  segment  with 
the  highest  frequencies  and  the  greatest  revenue  yield  of 
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the  system.  By  June  1,  1944,  the  purchase  of  the  majority 
interest  in  Inland  Air  Lines  was  consummated.  Inland  was 
gradually  integrated  into  Western’s  system  to  a  point  where 
Western’s  management  and  facilities  were  employed  in  the 
operation  of  Inland  to  the  same  extent  as  for  Western. 
During  the  year  1944,  Western  was  also  awarded  Route  68 
with  terminal  points  at  Los  Angeles  and  Denver,  on  which 
operations  were  not  inaugurated  until  April  1,  1946. 

At  the  end  of  1945,  the  carrier  inaugurated  operations  on 
the  extension  of  Route  13  into  the  Imperial  Valley  via  Palm 
Springs  and  Yuma.  Also  stops  at  Cedar  City,  Logan,  and 
Jackson  were  added  to  Routes  13  and  19  in  1946.  On  April 

1, 1946,  operations  were  begun  on  Route  6S  to  Denver 
414  with  an  initial  frequency  of  one  round  trip  per  day. 

As  soon  as  equipment  was  available,  frequencies  were 
increased  to  four  round-trips,  which  Western  maintained 
until  the  time  when  it  was  preparing  to  transfer  the  route 
to  United.  Load  factors  were  relatively  high  on  this  route, 
and  passenger  traffic  accounted  for  approximately  29  per¬ 
cent  of  annual  volume  during  the  nine  months  of  operation 
in  1946  and  eight  and  a  half  months  in  1947.  Operations 
over  Route  68  were  conducted  until  September  15,  1947, 
when,  after  approval  by  the  Board,  the  route  certificate  to¬ 
gether  with  DC-4  flight  equipment  and  ground  equipment 
pertaining  to  the  route  were  sold  to  United  Air  Lines  for 
the  sum  of  $3,750,000/  This  action  resulted  from  the  de¬ 
cision  of  Western’s  management  to  withdraw  from  compe¬ 
tition  for  transcontinental  traffic  and  to  confine  itself  to 
development  of  regional  operations. 

On  August  1,  1947,  a  short  time  prior  to  the  transfer  of 
Route  68,  operations  were  inaugurated  on  the  extension  of 
Route  63  from  San  Francisco  to  Seattle.  Round-trip  fre¬ 
quencies  on  the  Denver  route  were  reduced  from  four  to  two 
in  July,  to  provide  equipment  and  personnel  for  the  new 
service  to  Seattle,  which  was  inaugurated  with  three  round- 

~  United-Western,  Acquisition  Air  Carrier  Property,  8  C.A.B.  298 
(1947). 
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trip  frequencies.  Although  the  transfer  of  operations  re¬ 
sulted  in  no  large  variance  in  route  miles,  competition  was 
much  greater  on  the  coastal  route  where  United  had  oper¬ 
ated  exclusively  for  a  long  period,  and  Western  experienced 
load  factors  during  the  first  year  or  more  considerably  be¬ 
low  those  realized  on  Route  68. 

Western  has  been  certificated  by  the  Board  to  operate  two 
additional  routes :  an  extension  of  Route  52  from  Lethbridge 
to  Edmonton,  Canada,  and  a  route  from  Los  Angeles  to 
Mexico  City  via  La  Paz.  Inauguration  of  services  has  been 
delayed  pending  approval  of  the  respective  foreign 
415  governments.  The  operation  of  the  Route  52  exten¬ 
sion  to  Edmonton  will  be  considered  part  of  the 
domestic  system  and  as  such  will  be  covered  by  the  mail 
rates  here  established  or  as  hereinafter  revised  when  service 
is  ultimately  inaugurated.  Mail  rates  for  the  route  to 
Mexico  City  will  be  established  in  a  separate  proceeding 
after  operations  are  inaugurated  on  that  route.  At  the  end 
of  1948,  Western’s  route  structure  had  been  stabilized  ex¬ 
cept  for  the  possible  transfer  to  Arizona  Airways  of  part 
of  Route  15,  extending  from  San  Diego  to  Yuma,  applica¬ 
tion  for  which  is  now  pending  before  the  Board. 

Scheduled  Services  Required 

We  have  included  in  Appendix  Xo.  1  a  summary  of  the 
significant  traffic  data  for  the  past  and  future  periods. 

During  the  period  under  review,  Western’s  volume  of 
operations  expanded  at  a  rapid  pace,  largely  influenced  by 
the  inaugurations  of  operations  on  Route  68  on  April  1, 

1946.  Available  seat  miles  increased  365  percent  from  the 
last  six  months  period  of  1944  to  the  same  period  of  1946. 
At  the  same  time  passenger  miles  increased  250  percent  to 
115,339,000.  The  level  of  operations  was  also  high  in  the 
first  half  of  1947,  although  the  passenger  load  factor  had 
dropped  17  percentage  points  from  the  same  period  a  year 
earlier  when  traffic  was  still  influenced  by  the  war-time  de¬ 
mand  for  transportation.  The  sale  of  Route  68  in  September 

1947,  along  with  an  overall  decline  in  air  travel,  was  ac¬ 
companied  by  a  substantial  decline  in  passenger  miles,  so 
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that  in  the  last  half  of  1948,  Western  carried  only  about  50 
percent  as  many  passenger  miles  as  during  the  last  half  of 
1946  when  its  traffic  volume  reached  the  peak.  The  sharp  ex¬ 
pansion  and  contraction  in  volume  of  operations  is  readily 
apparent  from  the  following  table. 


416  Volume  of  Operations 

1944-1948 

(000) 


Six  Month 

Revenue 

Available 

Revenue 

Passenger 

Passenger 

Load 

Period  Ended 

Plane  Miles 

Seat  Miles 

Miles 

Factor 

December  31,  1944 

1,842 

36,621 

32,960 

90% 

June  30,  1945 

2,303 

46,518 

40,207 

86 

December  31,  1945 

2,983 

61,872 

54,150 

88 

June  30,  194G 

3,863 

96,667 

76,321 

79 

December  31,  1946 

4,719 

169,010 

115,339 

68 

June  30,  1947 

3,752 

141,143 

87,846 

62 

December  31,  1947 

3,602 

127,303 

78,550 

62 

June  30,  1948 

3,041 

93,904 

51,474 

55 

December  31,  1948 

3,274 

103,822 

57,831 

55 

Despite  the  increase  in  volume  of  services,  Western  was 
able  to  maintain  passenger  load  factors  which  have  been 
consistently  above  the  average  of  intermediate  group  car¬ 
riers.  The  table  below  indicates  only  one  twelve  month 
period  in  which  Western  was  below  the  average  of  the  group 
of  carriers  with  which  it  is  compared.  For  the  twelve 
months  ended  September  30,  194S,  Western  was  two  per¬ 
centage  points  above  the  group  average,  even  though  the 
average  for  the  year  1948  is  estimated  at  55  percent. 

Passenger  Load  Factors 
of  Intermediate  Group  Carriers 

Twelve  Month  Periods  Ended 
12-31-45  12-31-46  12-31-47  9-30-48 

Average  of  5  Carriers8  84%  73%  57%  53% 

Western  877<?  72%  62%  55% 


8  Five  carriers  are  Braniff,  Capital,  Chicago  &  Southern,  Delta,  and 
National,  National  is  omitted  from  twelve  months  ended  9-30-48  because 
of  distorting  effects  of  Strike. 

Average  daily  round-trip  frequencies  operated  by 
Western  ranged  from  a  low  of  2.8  round  trips  for  the  last 
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eight  months  of  1944  to  a  high  of  5  round  trips  in 
417  1946.  Operations  for  the  recent  route  pattern  have 

been  stabilized  at  3.2  round  trips  for  1948  with  the 
same  frequencies  estimated  for  the  future  years.  The  follow¬ 
ing  table  shows  the  round-trip  frequency  and  load  factor 
for  major  route  segments  in  1948. 

1948 


Segment 

Average  Round- 
Trip  Frequency 

Passenger 
Load  Factor 

Los  Angeles — San  Francisco 

7.8 

60.5% 

San  Francisco — Seattle 

3.0 

43.7 

Los  Angeles — San  Diego 

4.0 

60.4 

San  Diego — Yuma 

0.5* 

38.3 

Los  Angeles — Salt  Lake  City 

3.3 

65.4 

Salt  Lake  City — Great  Falls 

2.0 

58.2 

Great  Falls — Lethbridge  System  1.0 

45.5 

3.2 

55.1% 

*  Three  days  a  week  only. 

It  will  be  noted  that  all  segments  with  frequencies  over 
two  round  trips  had  load  factors  over  60  percent  except  the 
San  Francisco — Seattle  segment,  which  was  only  placed  in 
operation  in  August  1947,  and  was  still  in  the  development 
stage  in  1948.  If  this  segment  were  eliminated  from  the 
computation,  the  system  load  factor  would  be  approximately 
60  percent  for  the  year. 

Upon  consideration  of  the  foregoing,  we  find  that  all  the 
scheduled  services  operated  during  the  past  period  from 
May  1,  1944  to  December  31,  194S,  were  reasonably  re¬ 
quired  in  the  interests  of  one  or  more  objectives  of  the  Act. 

Equipment 

At  the  beginning  of  the  review  period  Western  was  oper¬ 
ating  five  DC-3  aircraft,  having  given  up  a  major  portion  of 
its  fleet  of  DC-3’s  and  Lodestars  to  the  armed  services 
418  during  the  war.  By  the  end  of  1945,  twelve  DC-3’s 
were  in  operation.  The  DC-3  fleet  was  augmented  in 
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early  1946  by  one  passenger  and  two  cargo  aircraft.  The 
cargo  equipment  was  used  primarily  in  the  DC-4  pilot  train¬ 
ing  program  and  the  training  was  spread  fairly  evenly  over 
the  first  nine  months  of  the  year.  Approximately  2200  hours 
were  flown  by  the  two  cargo  aircraft  in  1946,  all  in  non¬ 
revenue  service,  resulting  in  an  average  daily  utilization  of 
less  than  three  hours  each.  The  amount  of  training  on  DC-3 
aircraft  in  any  one  month  does  not  appear  to  have  war¬ 
ranted  the  use  of  more  than  one  training  plane,  in  addition 
to  time  available  from  one  spare  passenger  plane  and  turn¬ 
around  time  of  passenger  equipment  at  terminal  points. 
We  find  therefore  that  one  DC-3  cargo  aircraft  was  in  excess 
of  Western’s  needs  for  the  performance  of  scheduled 
services  required  from  the  date  placed  in  service  until  its 
conversion  for  use  in  scheduled  passenger  service  in  July 
1947. 

Beginning  in  1946,  Western  instituted  a  procedure  of 
allocating  depreciation  on  DC-3  aircraft  to  Inland  on  the 
basis  of  hours  flown  by  Western’s  aircraft  on  Inland’s 
routes.  Prior  to  1946,  Inland  paid  rental  for  the  use  of  this 
equipment.  For  the  years  1946  through  1948  Inland  used 
an  average  of  three  of  Western’s  DC-3’s.  Western  owned 
a  spare  aircraft  throughout  the  period,  which  was  used 
primarily  for  a  maintenance  spare.  It  is  appropriate  there¬ 
fore  to  pro-rate  this  spare  on  the  basis  of  the  ratio  of 
equipment  used  by  the  two  companies.  Accordingly,  we  con¬ 
sider  that  a  total  of  3.25  of  Western’s  DC-3’s  was  attribut¬ 
able  to  Inland’s  operations,  and  we  have  used  this  factor 
in  our  computations  of  allocated  expense  and  investment 
herein. 

419  In  1946,  Western  received  and  placed  in  service  13 
DC-4  aircraft,  being  one  of  the  first  domestic  carriers 
to  operate  this  equipment  on  its  routes.  These  aircraft  were 
used  to  operate  Route  68  to  Denver,  on  which  service  was 
inaugurated  April  1,  1946,  and  the  coastal  routes.  Follow¬ 
ing  the  rapid  drop  in  traffic  volume  which  began  in  the  fall 
of  1946  and  extended  into  1947,  Western  moved  quickly  to 
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reduce  its  DC-4  fleet  by  selling  tiiree  DC-4’s  over  the  period 
from  November  1946  to  July  1947,  from  which  sales  sub¬ 
stantial  profits  were  realized.  Western  had  purchased  one 
C-54  cargo  plane  for  transition  training  to  DC-4  equipment, 
but  it  was  not  placed  in  service  until  October  1946,  when 
most  of  the  training  had  been  completed.  Since  this  aircraft 
was  not  required  for  scheduled  service,  we  have  disallowed 
it  as  excess  equipment. 

In  equipping  for  DC-4  operations,  Western  overestimated 
its  requirements  for  spare  engines,  and  as  a  result  owned 
92  R-2000  engines  at  the  end  of  1946,  which  provided  over 
100  percent  spare  coverage  for  installed  engines.  This 
situation  extended  throughout  most  of  1947.  We  have  con¬ 
sidered  therefore  that  an  average  of  15  R-2000  engines  were 
in  excess  of  the  carrier’s  requirements  from  July  1,  1946 
through  December  31, 1947. 

As  early  as  1945,  Western  had  placed  an  order  for  ten 
Convair  240  aircraft,  being  one  of  the  first  two  domestic 
carriers  to  contract  for  this  equipment.  Deliveries  were  not 
commenced,  however,  until  June  194S,  and  the  first  three 
Convairs  were  placed  in  service  on  September  1, 1948. 
420  Shortly  after  the  end  of  the  review  period,  the  car¬ 
rier  plans  to  have  all  of  its  Convairs  in  operation, 
replacing  five  DC-3  and  five  DC-4  aircraft  according  to  the 


following  schedule : 

As  of  First 

Total  Convairs 

Equipment  Retired 

of  Month 

in  Operation 

DC-3 

DC-4 

September  1948 

3 

2  1 

October  1948 

5 

2 

1 

November  1948 

5 

0 

0 

December  1948 

7 

1 

2 

January  1949 

10 

0 

1 

Western  began  receiving  delivery  on  spare  parts  and  en¬ 
gines  for  the  Convair  fleet  in  1947  and  early  1948,  although 
the  first  aircraft  were  not  to  be  placed  in  service  until  later 
in  the  year.  In  accordance  with  previous  Board  policy  in 
such  matters,  we  have  disallowed  this  equipment  as  used 
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and  useful  in  scheduled  operations  until  such  time  as  the 
new  aircraft  are  placed  in  service.  We  have  allowed  the  car¬ 
rier  to  capitalize  interest  on  the  amount  of  such  equipment 
in  the  same  manner  as  for  equipment  purchase  funds.  This 
procedure  is  discussed  in  greater  detail  in  a  following 
421  section. 

Non-Mail  Revenues 

The  non-mail  revenues  for  the  past  period  have  been  set 
forth  in  Appendix  2,  attached  hereto,  together  with  explana¬ 
tions  of  adjustments  which  have  been  made  for  rate  making 
purposes. 

In  1944  and  1945,  Western  had  an  equipment  rental  agree¬ 
ment  with  Inland  for  the  use  of  Stinson,  Lodestar,  and  DC-3 
aircraft  owned  and  maintained  by  Western.  After  1945, 
Western  received  approval  for  the  allocation  of  aircraft 
operating  expenses  to  Inland,  which  replaced  the  procedure 
of  rental  payments  by  Inland.  Since  the  Stinson  and  Lode¬ 
star  were  disallowed  as  operating  equipment  for  Western, 
as  well  as  all  costs  for  maintenance  and  depreciation,  it  is 
necessary  that  these  costs  be  offset  against  the  rental  reve¬ 
nues  received  from  Inland.  Accordingly,  we  have  reduced 
incidental  revenues  in  the  amounts  of  $32,000  and  $72,000 
for  1944  and  1945,  respectively. 

A  similar  situation  existed  in  1947,  when  Western  rented 
its  DC-4  cargo  aircraft  to  United  Air  Lines  for  the  last  six 
months  of  the  year.  We  have  disallowed  this  aircraft  as  ex¬ 
cessive  equipment  for  the  operation  of  the  scheduled  serv¬ 
ices  required,  but  have  included  in  incidental  revenues  the 
rental  revenues  received  from  United.  We  find  it  proper, 
therefore,  to  offset  against  these  revenues  the  amount  of 
depreciation  and  insurance  expense  which  Western  incurred 
for  tins  DC-4  in  1947.  Accordingly,  we  have  reduced  inci¬ 
dental  revenues  of  $323,000  for  the  year  1947  by  $54,000 
representing  expense  incurred  during  the  period  the  cargo 
DC-4  was  rented  to  United,  and  have  included  the  balance  of 
$269,000  in  non-mail  revenues. 
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In  1948,  actual  non-mail  revenues  have  been  included  for 
the  first  nine  months  through  September  30,  and  we  have 
accepted  the  carriers  estimate  for  the  last  quarter.  Western 
increased  passenger  fares  10  percent  on  September  1, 
422  1948,  at  which  time  a  general  fare  increase  was  insti¬ 


tuted  by  the  industry.  At  the  same  time,  a  5%  round- 
trip  discount  was  provided,  resulting  in  an  estimated  effec¬ 
tive  fare  increase  of  8%  for  the  last  four  months  of  1948. 
The  average  yield  per  passenger  mile  was  raised  from  5.60 
cents  to  approximately  6.04  cents  as  a  result  of  the  increase. 

Other  revenues  for  194S  totaled  $2S6,000,  of  which  $206,- 
000  represented  incidental  revenues  and  approximately 
$80,000  charter  revenues.  Incidental  revenues  of  Western 
are  greatly  in  excess  of  comparable  carriers,  because  of  the 
large  amount  of  services  provided  for  others.  These  reve¬ 
nues  were  4.23%  of  non-mail  revenues  for  the  nine  months 
ended  September  30,  1948,  compared  to  an  average  of  1.0% 
for  four  carriers  in  the  intermediate  group.  0  The  principal 
reason  for  the  high  revenues  was  the  failure  to  report  only 
the  excess  of  fees  and  charges  over  costs  incurred  as  pro¬ 
vided  for  in  the  Uniform  System  of  Accounts.  These  costs, 
estimated  by  Western  at  $186,000,  have  been  reported  under 
operating  expenses.  It  is  proper  therefore  that  this  amount 
of  incidental  revenues  be  offset  by  an  equal  amount  of  oper¬ 
ating  expenses,  and  we  will  adjust  operating  expenses  ac- 
cordinglv. 

Adjusted  over-all  non-mail  revenues  for  1948  are  $6,670,- 
000,  a  decrease  of  28%  from  the  $9,241,000  received  in  1947, 
resulting  largely  from  the  elimination  of  the  traffic  gener¬ 
ated  by  Route  68. 

We  have  included  in  non-mail  revenues  for  the  past  pe¬ 
riod  the  amount  of  $131,247  of  incidental  revenues  repre¬ 
senting  revenues  from  the  operation  of  restaurants  and 
food  service  at  airports  served  by  Western.  The  car- 
423  rier  claims  that  the  net  profit  reported  consisted  en¬ 
tirely  of  profit  from  coin  vending  and  slot  machines 


3  The  carriers  are  Braniff,  Capital,  C&S,  and  Delta. 


located  on  the  restaurant  premises,  and  as  such  cannot  rea¬ 
sonably  be  included  in  non-mail  revenues  for  the  determina¬ 
tion  of  need  for  mail  pay.  This  position  is  inconsistent,  how¬ 
ever,  with  established  Board  policy  with  respect  to  inci¬ 
dental  revenues  as  set  forth  in  past  rate  cases. 10 

Total  non-mail  revenues  for  the  past  period  are  therefore 
$33,216,000,  equal  to  110.90  cents  per  revenue  plane  mile. 

Property  Retirement  Income 

In  1946  and  1947,  excess  DC-4  aircraft  were  sold  for  a  sub¬ 
stantial  profit.  After  taking  into  account  the  losses  on  re¬ 
tirement  of  operating  property  in  those  years,  the  carrier 
realized  a  net  gain  of  $149,000.  Losses  on  retirement  were 
incurred,  however,  amounting  to  $4,000  in  1944  and 
424  $29,000  for  the  first  nine  months  of  1948  which  we  will 

allow  the  carrier  to  offset  against  the  gain.  We  have 
therefore  taken  into  account  as  “other  revenue”  in  deter¬ 
mined  mail  pay  need  the  net  gain  of  $116,000  applicable  to 
the  entire  period. 

Sale  of  Route  68 

On  September  15,  1947,  after  approval  by  the  Board, 11 
Western  sold  to  United  Air  Lines  its  certificate  for  Route 
68,  with  terminal  points  at  Los  Angeles  and  Denver,  to¬ 
gether  with  four  DC-4  aircraft,  certain  spare  parts,  certain 
ground  and  station  equipment,  and  miscellaneous  supplies. 
The  tangible  property  transferred  by  Western  was  valued 
at  $1,528,000.  The  total  price  paid  to  Western  by  Lhiited 
was  $3,750,000.  After  charges  of  approximately  $98,000, 
consisting  of  the  cost  of  cancelling  DC-6  purchase  commit¬ 
ments  and  miscellaneous  expenses  connected  with  the  sale, 
Western  reported  a  net  profit  before  taxes  on  the  transac¬ 
tion  of  $2,123,917. 

10  Chicago  and  Southern  Air  Lines,  Inc.,  Mail  Rates,  3  C.A.B.  161 
(1941).  TWA  Mail  Rates,  2  C.A.B.  226  (1940). 

n  United-Western,  Acquisition  Air  Carrier  Property,  8  C.A.B.  298 
(1947). 
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Section  406  (b)  of  the  Act  provides  that  in  fixing  fair  and 
reasonable  mail  rates  the  Board  shall  consider  the  “need” 
of  the  air  carrier  for  compensation  which,  “together  with 
all  other  revenue,”  will  enable  it  to  achieve  the  statutory 
objectives.  Western  realized  a  profit  on  its  transaction  with 
United.  The  profit  arose  from  the  sale  of  flight  and  other 
equipment  and  supplies  and  the  certificate  for  Route  68, 
which  together  constituted  a  portion  of  Western’s  going 
business.  We  find  that  the  proceeds  of  the  sale  constituted 
“other  revenue, “  within  the  meaning  of  section  406  (b)  of 
the  Act.  Accordingly,  the  proceeds  of  the  sale  will 
425  serve  to  reduce  Western’s  “need”  for  mail  compen¬ 
sation.  The  amount  by  which  Western’s  “need”  for 
mail  pay  will  be  reduced  remains  to  be  considered. 

Prior  to  the  sale,  Western  operated  the  route  for  about 
18  months.  During  the  first  nine  months  of  operation  of 
Route  68,  from  April  1  to  December  31,  1946,  Western  real¬ 
ized  a  profit  of  $640,000  therefrom.  During  the  year  ended 
March  31,  1947,  27  percent  of  the  passengers  carried  by 
Western  on  Route  68  were  exchanged  with  United  at  Den¬ 
ver  and  traveled  to  or  from  Chicago  and  points  east  there¬ 
of.  12 

Western  incurred  certain  extraordinary  costs  in  connec¬ 
tion  with  the  establishment,  operation  and  disposition  of 
Route  68.  But  for  the  expenditure  of  these  sums  it  would 
have  been  unable,  in  large  measure,  to  realize  the  profit  it 
did  upon  the  sale  of  the  route.  We  believe  it  proper,  there¬ 
fore,  to  charge  these  expenditures  against  the  profit  real¬ 
ized  on  the  sale  of  Route  68  in  determining  the  amount  of 
“other  revenue,”  within  the  meaning  of  section  406  (b)  of 
the  Act,  which  Western  received  and  which  reduced  West¬ 
ern  's  “need”  for  mail  pay. 

In  establishing  the  route  Western  incurred  preoperating 
and  training  costs,  including  depreciation  on  flight  training 
equipment,  and  extension  and  development  costs.  In  order 
to  avoid  distortion  of  Western’s  costs  during  the  period 


12  Id.,  pp.  301-302. 


when  the  expenditures  were  made,  these  costs  would  ordi¬ 
narily  he  capitalized  and  spread  over  a  reasonable  period 
of  years.  Since,  however.  Western  has  sold  Route  68,  which 
alone  benefited  from  such  expenditures,  we  find  it  appro¬ 
priate  to  charge  the  unamortized  portion  of  such  expendi¬ 
tures  to  the  profit  otherwise  realized  on  the  sale. 

Likewise,  Western  incurred  abnormal  maintenance  costs 
during  the  period  Route  68  was  operated  as  a  part  of  its 
svstem.  These  high  costs  were  incurred  largelv  be- 
426  cause  the  additon  of  Route  68  to  Western’s  system 
greatly  overburdened  its  facilities.  Nevertheless,  the 
early  addition  of  Route  68  gave  rise  to  operating  profits  and 
to  the  profit  upon  the  sale  of  the  route,  which  reduced  West¬ 
ern’s  “need”  for  mail  pay.  Under  these  circumstances,  it 
is  appropriate  to  charge  the  abnormal  maintenance  costs 
against  the  profit  realized  on  the  sale  of  the  route,  to  the 
extent  that  such  abnormal  costs  had  their  incidence  in  rela¬ 
tion  to  the  expanded  operations  of  Route  68. 

Finally,  Western  incurred  certain  costs  after  the  sale  of 
Route  68  as  a  result  of  its  inability  immediately  to  curtail 
its  operating  expenses  to  fit  its  reduced  volume  of  opera¬ 
tions.  The  sale  of  the  route  reduced  Western’s  operations 
approximately  29  percent,  just  as  its  inauguration  substan¬ 
tially  increased  its  volume.  It  is  recognized  that  some  period 
of  time  must  necessarily  elapse  before  costs  can  be  cut  to 
meet  sharply  reduced  volume.  In  part,  the  profit  to  Western 
on  the  sale  of  the  route  is  a  recognition  of  the  continuing 
nature  of  certain  operating  expenses  beyond  the  date  of  dis¬ 
position  of  the  route.  We  find  that  these  continuing  ex¬ 
penses,  which  we  shall  term  “divestment  costs,”  should  be 
charged  to  the  profit  on  the  sale  of  the  route. 

We  shall  discuss  these  adjustments  to  the  profit  on  the 
sale  of  the  route  below.  They  may  be  summarized  as 
follows : 
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Profit  realized  from  sale  $2,124,000 


Char  yes  Against  Profit 

Unamortized  balance  of  p re-operating  and 
training  costs  123,000 

Unamortized  balance  of  extension  and 
development  costs  26,000 

Depreciation  on  flight  training  equipment  85,000 

Abnormal  maintenance  costs  directly  related 
to  Route  6S  170,000 

Abnormal  loss  estimated  on  retirement  of  DC-4 
non-rotatable  spare  parts  145,000 

Divestment  costs  7S1,000 


$1,330,000 

Net  profit  from  sale  included  as  “other  revenue”  $794,000 

On  the  basis  of  the  foregoing,  we  shall  consider  the  sum 
of  $794,000  as  the  net  “other  revenue”  to  Western  from  the 
sale  of  Route  68.  Accordingly,  we  find  that  the  mail  pay 
which  Western  “needs”  for  the  past  period  is  reduced  by 
that  amount. 

428  Operating  Expenses 

Recognized  operating  expenses  and  the  adjustments 
we  have  made  thereto  for  rate-making  purposes  are 
shown  in  Appendix  No.  2.  As  a  result  of  these  adjustments 
reported  operating  expenses  and  the  carrier’s  estimates  for 
the  last  six  months  of  194S,  amounting  to  $39,339,000,  have 
been  reduced  to  a  total  of  $36,405,000,  equal  to  121.54  cents 
per  revenue  plane  mile.  A  detailed  explanation  of  the  ad¬ 
justments  follows. 

Flying  Operations 

The  total  adjustment  for  flying  operations  expense  for 
the  past  period  is  $131,000.  The  greater  part  of  this  amount 
represents  training  cost  of  $88,000  incurred  in  1946  for  tran¬ 
sition  pilot  training  for  DC-4  equipment,  most  of  which  was 


operated  on  Route  G8.  This  amount  was  capitalized  along 
with  other  training  costs  as  of  April  1, 1946,  the  date  service 
was  inaugurated  on  the  new  route,  and  amortized  over  a 
five-year  period.  The  unamortized  portion  at  September  15, 

1947,  the  date  of  the  route  sale  to  United,  was  charged 
against  the  profit  received  from  the  sale  since  the  amortiza¬ 
tion  was  applicable  to  the  operation  of  that  particular  route. 
The  remainder  of  the  adjustment,  amounting  to  $41,000,  rep¬ 
resents  excess  of  Western’s  estimate  over  our  allowance  for 
the  last  six  months  of  1948.  We  have  based  our  estimates  on 
the  actual  experience  for  the  first  six  months  of  1948,  which 
results  in  costs  for  the  DC-3  and  DC-4  of  $38.61  and  $66.73, 
respectively,  per  hour  flown.  The  carrier  has  not  provided 
any  reasonable  basis  for  higher  costs  in  the  last  half  of 

1948,  and  we  have  accordingly  not  recognized  the  amount  of 
$41,000  in  excess  of  our  allowance. 

429  Direct  Maintenance — Flight  Equipment 

Adjustments  ’to  direct  maintenance  expenses  total 
$762,000  for  the  period.  A  large  part  of  this  total,  however, 
represents  elimination  of  reserve  accruals  or  expense  which 
is  charged  against  the  profit  on  the  sale  of  Route  68. 

In  1946,  when  operations  were  expanded  on  a  large  scale 
and  service  on  Route  68  was  inaugurated,  total  DC-3  direct 
and  indirect  maintenance  expense  increased  significantly, 
reaching  a  total  of  $38.24  per  hour  in  1946,  and  $36.52  per 
hour  in  1947.  These  costs  were  48  percent  above  the  indus¬ 
try  average  of  $25.81  in  1946,  and  37  percent  above  the  in¬ 
dustry  average  of  $26.64  in  1947. 

The  carrier  claims  that  high  maintenance  costs  were  due 
to  a  number  of  reasons,  the  one  most  capable  of  measure¬ 
ment  being  the  shorter  overhaul  periods  than  the  average 
for  the  industry.  Other  reasons  advanced  by  the  carrier 
which  are  not  as  susceptible  of  exact  measurement  are  as 
follows:  (1)  the  inadequacy  of  facilities  at  the  maintenance 
base  at  Burbank,  California,  where  maintenance  operations 
for  approximately  25  aircraft  owned  at  the  end  of  1946  were 


carried  on  in  an  area  that  was  hardly  sufficient  for  the  war¬ 
time  fleet  of  five  DC-3’s;  (2)  the  necessity  for  engaging  an 
outside  contractor  to  perform  engine  overhauls  because  of 
lack  of  shop  space  to  set  up  its  own  overhaul  shop;  and  (3) 
the  relative  inefficiency  of  personnel  because  of  the  rapid  ex¬ 
pansion  of  operations  and  the  inefficient  arrangement  of 
maintenance  facilities.  We  find  that  the  carrier  did  make  an 
attempt  to  obtain  space  at  the  Lockheed  Air  Terminal  in 
order  to  establish  its  own  engine  overhaul  shop  just  prior 
to  the.  war,  and  that  plans  had  to  be  postponed  because  of 
the  need  for  all  available  space  at  the  terminal  for  the  armed 
services.  Consequently,  during  the  war  period  and  through¬ 
out  the  period  under  review  the  carrier  has  fanned  out  all 
engine  overhauls.  It  is  clear  that  some  added  costs 
430  were  incurred  due  to  the  necessity  of  maintaining  a 
separate  stock  room,  of  paying  a  handling  charge  on 
parts  furnished,  and  of  paying  for  overhead  and  profit  of 
the  contractor.  The  carrier  took  action  to  remedy  this  situ¬ 
ation  by  planning  in  104b  to  construct  a  modern  hangar  at 
the  Los  Angeles  Municipal  Airport.  The  hangar  was  com¬ 
pleted  and  maintenance  activities  were  transferred  to  Los 
Angeles  in  the  middle  of  1047  thus  relieving  the  over¬ 
crowded  conditions  at  Burbank.  The  engine  overhaul  shop 
is  expected  to  be  completed  and  in  operation  by  the  end  of 
1048,  effecting  a  saving  on  overhauls  estimated  by  the  car¬ 
rier  at  25  percent. 

It  appears  that  the  difficulties  encountered  at  the  Burbank 
base  were  compounded  by  the  addition  of  DC-4  aircraft  to 
the  fleet,  principally  for  the  operation  of  Route  68.  It  be¬ 
came  necessary  for  the  carrier  to  maintain  mechanics  at 
Salt  Lake  City  and  San  Francisco  to  perform  inspections 
and  routine  maintenance  on  DC-3’s  during  layover  time  at 
those  points.  Maintenance  expense  for  DC-4  aircraft  does 
not  appear  to  be  unreasonably  high,  however,  in  compari¬ 
son  with  other  DC-4  operators,  due  in  part  to  the  absence  of 
necessity  for  performing  overhauls  on  the  DC-4?s  even 
though  Western  was  accruing  a  reserve  for  this  purpose. 
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This  fact  decreases  the  significance  of  the  contentions  rela¬ 
tive  to  the  inadequacies  of  the  maintenance  plant. 

Western  claims  that  the  length  of  its  overhaul  periods 
prescribed  by  CAA  operation  specifications  for  various 
components  of  DC-3  aircraft  and  engines  is  considerably 
shorter  than  for  most  other  domestic  operators  and  has  pre¬ 
sented  comparative  data  for  six  domestic  carriers  which  it 
feels  are  representative  of  the  industry  i.e.,  Braniff,  Chi¬ 
cago  &  Southern,  Continental,  Delta,  Northeast,  and  North¬ 
west.  In  comparison  with  Delta,  which  operates  mostly  in 
the  southeast,  Western’s  engine  changes  were  25  percent 
more  frequent,  the  reason  for  which  is  claimed  to  be  the 
longer  periods  of  engine  operation  at  high  power  setting 
during  climbs  to  minimum  operating  altitudes.  In 
431  addition,  during  most  of  the  review  period,  inspec¬ 
tions  were  performed  by  Western  either  daily  or 
every  35  hours,  whereas  most  of  the  other  carriers  per¬ 
formed  inspections  at  less  frequent  intervals.  Check  periods 
for  major  DC-3  and  DC-4  aircraft  and  engine  assemblies 
were  usually  more  frequent  for  Western  than  for  the  other 
carriers  in  the  comparison  except  Northeast,  which  had  ap¬ 
proximately  the  same  inspection  and  check  periods  as  West¬ 
ern.  Although  length  of  overhaul  periods  and  frequency  of 
maintenance  checks  are  governed  to  large  extent  by  the  effi¬ 
ciency  of  the  carrier  based  on  past  experience,  it  appears 
that  in  this  instance  the  predominating  factor  was  the  haz¬ 
ardous  terrain  over  which  the  carrier  operated,  particularly 
with  respect  to  DC-3  aircraft. 

In  view  of  the  foregoing  considerations  and  recognizing 
the  impracticability  of  measuring  the  influence  of  the  above 
factors  in  terms  of  specific  costs,  we  believe  that  an  allow¬ 
ance  of  approximately  15  percent  above  the  average  of  the 
industry  will  reasonably  compensate  the  carrier  for  the 
shorter  overhaul  periods  due  to  circumstances  beyond  man¬ 
agement  control,  for  higher  engine  overhaul  costs  incurred 
by  the  necessity  of  contracting  for  engine  overhauls  outside 
of  its  own  shop,  and  to  a  limited  extent  only  for  the  made- 
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quate  facilities  available  for  maintenance  activities.  On  this 
basis,  the  average  allowance  for  DC-3  direct  and  indirect 
maintenance  expense  for  the  years  1946  and  1947  is  $30.00 
per  hour  flown.  Kxpcnses  incurred  by  the  carrier  above  this 
figure  are  believed  to  have  been  subject  to  management  con¬ 
trol  to  such  an  extent  as  to  warrant  their  exclusion  from 
operating  expenses  recognized  for  rate-making  purposes. 
The  disallowance  amounts  to  $291,000  in  1946,  and  $161,000 
in  1947,  applicable  to  direct  maintenance  expense  in  those 
years. 

Direct  flying  costs  incurred  for  pilot  training  in  1946  in¬ 
cluded  $38,000  of  direct  maintenance  expense.  This  amount 
has  been  eliminated  from  reported  expense  and  capitalized 
as  of  April  1,  1946,  along  with  flying  operations  ex- 
432  pense,  making  a  total  of  $126,000  direct  flying  cost 
capitalized. 

As  we  indicated  above  in  the  case  of  flying  operations  ex¬ 
pense.  the  carrier  estimated  expenses  for  the  last  half  of 
1948  which  varied  from  the  costs  used  herein,  based  on  ac¬ 
tual  experience  for  the  first  half  of  the  year,  by  $65,816.  We 
have  accordingly  not  recognized  this  expense  in  1948. 

Western  has  followed  the  practice  of  accruing  aircraft 
and  engine  overhaul  reserves  during  the  past  period.  As 
we  have  stated  in  previous  decisions, 33  however,  the  concur¬ 
rent  accrual  of  overhaul  and  depreciation  reserves  from  the 
date  aircraft  are  placed  in  service  tends  to  burden  current 
operations  with  costs  which  are  greater  than  those  actually 
incurred.  Since  the  benefits  of  a  major  overhaul  will  accrue 
to  a  carrier  subsequent  to  the  overhaul,  when  the  restored 
life  will  be  used,  that  part  of  the  original  cost  which  is  the 
value  of  the  “built-in”  overhaul  should  be  amortized 
over  the  hours  remaining  to  the  next  overhaul  by  charges 
to  maintenance  expense,  while  the  remainder  of  the  original 
cost  in  excess  of  the  residual  value  should  be  depreciated 

13  Southwest  Airways  Coynpany,  Mail  Rates,  Docket  No.  2653,  Order 
Serial  No.  E-1478  (April  27,  1948). 

American  Overseas  Airlines,  Inc.  Mail  Rates,  Docket  No.  1666,  Order 
Serial  No.  E-2247  (November  29,  1948). 


over  the  service  life  of  the  equipment  to  provide  recovery 
of  that  value  not  related  to  overhaul.  In  accordance  with 
this  principle,  we  have  eliminated  DC-3  aircraft  overhaul 
expense  as  charged  by  the  carrier  and  allowed  the  amortiza¬ 
tion  of  the  cost  of  the  “  built-in  ”  overhaul  and  of  each  sub¬ 
sequent  overhaul  over  a  two  and  a  half  year  period,  the 
average  length  of  time  between  overhauls.  In  the  instant 
case  this  adjustment  results  in  a  net  disallowance  of  $2,197 
in  the  past  period,  which  amount  has  been  allowed  as  amor¬ 
tization  in  the  future  period. 

433  Because  we  are  allowing  amortization  of  overhaul 
expense  after  the  performance  of  the  overhaul,  we 
have  adjusted  the  overhaul  reserve  account  at  the  close  of 
the  past  period.  For  DC-3  aircraft,  this  adjustment 
amounted  to  $64,000.  Western  has  not  performed  any  over¬ 
hauls  on  the  DC-4's,  nor  are  any  anticipated  before  the  air¬ 
craft  are  retired  at  the  end  of  1948.  The  carrier  accrued  de¬ 
preciation  on  the  total  amount  of  the  original  cost  less  10 
percent  residual  value,  without  a  reduction  for  the  value  of 
the  “built-in”  overhaul.  We  estimate  that  DC-4  deprecia¬ 
tion  reserves  at  the  actual  date  of  retirement  of  the  equip¬ 
ment  should  be  sufficient  to  insure  against  the  likelihood  of 
any  appreciable  gain  or  loss  on  retirement.  Under  these 
circumstances,  we  shall  not  adjust  for  “built-in”  overhaul 
and  shall  eliminate  accruals  to  the  reserve  for  DC-4  aircraft 
overhauls  in  the  amount  of  $80,000. 

We  have  not  provided  for  the  amortization  of  engine  over¬ 
haul  costs  subsequent  to  the  overhaul  for  practical  reasons, 
since  the  overhaul  period  on  an  engine  is  usually  shorter 
than  the  annual  accounting  period,  and  the  average  amount 
of  amortization  would  not  extend  into  another  period  so  as 
to  distort  the  results  for  rate-making  purposes. 

The  carrier  reported  direct  maintenance  expense  on  the 
Lodestar  and  Stinson  which  it  owned  in  1944  and  1945  but 
which  were  rented  to  Inland  during  this  period.  As  we  indi¬ 
cated  above  in  discussing  incidental  revenues,  we  have  al¬ 
lowed  the  amount  of  direct  flying  costs  incurred  by  Western 
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during  the  period  through  December  194o,  as  an  offset 
against  incidental  revenues.  Accordingly,  we  have  eliini- 
nated  the  amount  of  $61,000  from  maintenance  expense. 

Route  OS  Developmental  Expense 

We  have  indicated  in  our  discussion  of  maintenance  ex¬ 
pense  that  Western  incurred  certain  costs  which  were  unrea¬ 
sonably  high,  due  in  part  to  the  addition  of  Route  6S  opera¬ 
tions  with  DC-4  aircraft  to  a  maintenance  plant  which 
434  was  already  inadequate  for  DC-3  maintenance.  It  ap¬ 
pears  improbable  that  the  excess  in  costs  would  have 
been  as  great  if  the  route  had  never  been  placed  in  operation, 
for  the  route  was  sold  in  September,  1947,  and  results  for  the 
year  194S  indicate  that  DC-3  maintenance  expenses  will  be 
below  the  $30.00  per  hour  which  we  have  allowed  for  1946 
and  1947.  Consequently,  a  large  portion  of  the  excessive 
costs  mav  be  considered  directly  attributable  to  Route  6S. 
It  is  appropriate,  therefore,  in  view  of  the  reduction  in  ex¬ 
pense  level  after  the  sale  of  the  route,  to  consider  one-half 
of  the  total  excess  direct  maintenance  expense  incident  to 
the  operation  of  Route  6S. 

We  have  allowed  Western  to  capitalize  the  amount  of 
$226,000  and  to  amortize  this  amount  over  a  five-year  pe¬ 
riod.  Approximately  $145,000,  representing  one-half  of  the 
disallowance  in  1946,  has  been  amortized  from  April  1, 1946, 
the  date  service  was  inaugurated  on  Route  68,  and  $S1,000, 
or  one-half  of  the  1947  disallowance  has  been  amortized 
from  January  1,  1947.  At  the  time  of  the  sale  of  the  route 
on  September  15,  1947,  the  unamortized  balance  of  develop¬ 
ment  expense  was  $170,000,  which  has  been  applied  as  an 
offset  to  the  reported  profit  from  the  sale. 

DC-3  Depreciation 

Western  had  depreciated  all  owned  and  leased  DC-3  air¬ 
craft  to  a  5  percent  residual  value  at  December  31, 1947,  ex¬ 
cept  for  one  passenger  and  one  cargo  aircraft,  which  were 
depreciated  over  a  service  life  to  December  31,  1948.  En- 


gines  were  depreciated  over  a  service  life  to  December  31, 
1947. 

In  accordance  with  the  Board  policy  set  forth  in  recent 
cases  14  we  have  established  a  common  retirement 
435  date  of  June  30,  1949,  for  all  DC-3  flight  equipment, 
and  a  uniform  residual  value  on  owned  equipment  of 
$5,000  per  aircraft  and  $500  per  engine.  The  recomputation 
of  depreciation  expense  on  the  above  basis  from  May  1, 1944, 
the  approximate  date  of  petition,  resulted  in  a  disallowance 
of  expense  in  the  past  period  of  $225,000,  of  which  $142,000 
has  been  allowed  in  the  future  period,  leaving  a  net  disallow¬ 
ance  due  to  the  extension  of  the  service  life  of  $83,000.  The 
major  part  of  this  adjustment  is  the  result  of  retirement  of 
three  aircraft  in  1946  due  to  accidents,  the  allocation  of  de¬ 
preciation  to  Inland  subsequent  to  the  filing  of  a  petition 
by  that  carrier  on  March  28,  1947,  and  substitution  of  Con- 
vair  240 ’s  for  five  DC-3’s  in  194S. 

Beginning  in  January  1946,  depreciation  expense  had 
been  allocated  to  Inland  on  the  basis  of  hours  flown  by  type 
of  equipment.  The  amount  so  allocated  was  equivalent  to 
depreciation  on  approximately  three  aircraft.  Because  of 
the  joint  use  of  equipment  between  the  two  companies  and 
the  necessity  of  Western  having  a  maintenance  spare,  it  is 
believed  appropriate  to  allocate  a  portion  of  this  spare  DC-3 
to  Inland  on  the  basis  of  the  ratio  of  Western’s  equipment 
used  by  Inland  to  the  total  number  of  passenger  aircraft. 
We  have  added  one  fourth  of  Western’s  spare  to  the  three 
aircraft  regularly  used  by  Inland  for  a  total  of  3.25  aircraft 
and  have  allocated  depreciation  on  all  DC-3  flight  equipment 
on  this  basis  for  the  years  1946  and  1947  and  the  first  eight 
months  of  1948.  After  September  1,  1948,  when  Western 
began  to  retire  five  DC-3’s  during  the  period  to  December  1, 
194S,  the  proportion  of  allocable  depreciation  expense  to  In¬ 
land  was  revised  upward  to  reflect  the  increased  ratio  of 
DC-3’s  used  on  the  Inland  routes. 

14  Braniff  Airways,  Inc.  Mail  Rates,  Docket  No.  2680,  Order  Serial  No. 
E-2129  (October  28,  1948) ;  Delta  Air  Lines,  Inc.  Mail  Rates,  Docket  No. 
3119,  Order  Serial  No.  E-2130  (October  20,  1948). 
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Since  Inland’s  petition  was  not  filed  until  March  2S,  1947, 
we  have  made  no  change  in  the  amount  of  depreciation  al¬ 
ready  allocated  to  Inland  prior  to  that  date.  Although  the 
spreading  of  depreciation  forward  to  June  30,  1949, 

436  had  the  effect  of  decreasing  the  amount  of  allowable 
depreciation  expense  in  1946,  the  increase  in  the  ratio 

of  allocation  to  Inland,  tended  to  offset  the  amount  of  the 
decrease,  so  that  the  net  effect  was  negligible. 

As  we  have  indicated  previously,  the  net  book  value  of  the 
DC-3  aircraft  at  the  time  of  acquisition  has  been  reduced  for 
depreciation  purposes  by  an  amount  equal  to  the  cost  or 
estimated  cost  of  the  first  overhaul.  We  have  allowed  amor¬ 
tization  of  the  “built-in’’  overhaul  under  maintenance  ex¬ 
penses,  and  have  disallowed  the  accrual  of  depreciation  on 
the  value  so  eliminated,  amounting  to  $59,000  applicable  to 
the  equipment  placed  in  operations  during  the  review  pe¬ 
riod. 

In  accordance  with  our  findings  as  to  excess  equipment, 
we  have  made  a  disallowance  of  $63,000  depreciation  ex¬ 
pense  for  the  past  period,  applicable  to  the  DC-3  cargo  air¬ 
craft  and  related  equipment. 

In  conjunction  with  the  inauguration  of  service  with  the 
Convair  240  aircraft.  Western  retired  five  DC-3  aircraft 
during  the  period  from  September  1  to  December  1,  1948. 
Depreciation  on  this  equipment  has  therefore  been  elimi¬ 
nated  in  the  amount  of  $35,000. 

Western  had  included  in  its  accrual  of  depreciation,  a 
total,  of  $178,000  applicable  to  estimated  loss  on  retirement 
of  DC-3  non- rotatable  spare  parts.  After  spreading  depre¬ 
ciation  to  June  30, 1949,  $158,000  of  this  expense  would  have 
been  accrued  in  the  past  period.  We  have  stated  in  recent 
cases  15,  however,  that  it  is  believed  appropriate  un- 

437  der  ordinary  conditions  to  accrue  such  a  reserve  over 
a  period  at  least  two  and  a  half  years  in  advance  of 

the  estimated  retirement  date  of  the  related  aircraft.  In  this 

*5  Braniff  Airways,  Inc.  Mail  Rates,  and  Delta  Air  Lines,  Inc.  Mail 
Rates,  supra. 
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instance  the  carrier  plans  to  retire  almost  one  half  of  its 
DC-3  fleet  eight  months  prior  to  the  common  retirement  date 
we  have  allowed  herein,  which  should  allow  the  carrier  to 
reduce  appreciably  the  inventory  and,  therefore,  the  loss  on 
retirement.  We  will  allow  a  reserve  of  $100,000  to  be  ac¬ 
crued  over  the  two  and  a  half  year  period  prior  to  June  30, 
1949,  a  proportionate  share  of  which  has  been  allocated  to 
Inland.  Accordingly,  the  accrual  allowable  in  the  past  pe¬ 
riod  amounts  to  $51,000,  and  we  have  eliminated  $107,000 
charged  in  the  past  period.  Of  this  amount,  $38,000  has  been 
transferred  to  Inland,  $5,000  allowed  in  the  future  period 
and  $64,000  disallowed  as  applicable  to  equipment  retired 
or  disallowed  from  used  and  useful  investment. 

The  total  amount  of  the  adjustment  of  DC-3  depreciation 
expense  as  a  result  of  the  foregoing  is  $489,000. 

438  DC-4  Depreciation 

The  carrier  established  a  four-year  service  life  and 
a  residual  value  of  10  percent  for  its  DC-4  equipment.  Since 
this  policy  is  in  accordance  with  the  Board’s  allowance  in 
the  past  for  this  type  of  equipment,  we  have  accepted  the 
computation  of  the  carrier  in  this  instance. 

We  have  disallowed  depreciation  applicable  to  equipment 
which  we  have  found  in  excess  of  reasonable  requirements, 
amounting  to  $176,728  for  the  past  period.  Of  the  total  $32,- 
000  represents  depreciation  expense  on  excess  R-2000  en¬ 
gines.  The  carrier  claims,  with  some  reason,  we  believe, 
that  the  total  number  of  engines  reported  was  necessary  be¬ 
cause  of  the  abnormal  failure  rate  experienced  in  the  opera¬ 
tion  of  Route  68.  We  regard  this  expense  therefore  as  in  the 
nature  of  a  developmental  expense.  A  contributing  factor 
to  the  finding  of  excess  engines  was  the  sale  of  four  DC-4 
aircraft  to  United  in  1947  in  addition  to  three  sold  previ¬ 
ously,  two  without  engines.  According  to  the  carrier,  the 
three  DC-4's  sold  prior  to  the  route  sale  were  originally  ac¬ 
quired  for  operation  of  the  route.  It  is  appropriate  there¬ 
fore  to  apply  the  engine  depreciation  removed  from  operat- 
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ing  expense  as  an  offset  to  the  profit  from  sale  of  the  route. 

Although  the  Convair  240's  will  have  replaced  five  DC-4’s 
by  December  31,  1048,  or  shortly  thereafter,  the  carrier 
claimed  depreciation  expense  on  the  DC-4's  through  March 
31,  1040,  since  this  equipment  would  be  retained  until  that 
date  as  insurance  against  temporary  withdrawal  of  the  Con- 
vairs  from  service.  We  have  maintained  before  10  that  such 


a  contingency  is  one  of  tin*  risks  of  doing  business  which  is 
reflected  as  a  normal  cost  of  capital  rather  than  as  a 
439  normal  cost  of  operations.  It  is  not  proper  to  allow 
the  accrual  of  depreciation  expense  therefore  on  du¬ 
plicate  equipment,  and  we  have  disallowed  $02,000  applica¬ 
ble  to  DC-4  aircraft  and  engines  replaced  by  Convair  240 ’s 
in  the  past  period. 

The  carrier  estimated  that  it  will  experience  a  loss  on  the 
retirement  of  DC-4  non-rotatable  spare  parts  of  $345,000, 
even  though  the  DC-4's  are  being  retired  approximately  a 
year  and  a  half  in  advance  of  the  retirement  date  originally 
estimated.  These  inventories  were  accumulated  for  a  fleet  of 


13  T)C-4*s,  which  lias  been  reduced  to  a  fleet  of  five  required 
for  scheduled  operations  after  disposing  of  Route  G8.  A 
proportionate  amount  of  non-rotatable  spare  parts  was  not 
sold  with  the  route  or  with  the  aircraft  sold  prior  to  the  sale 
of  the  route.  Aecordinglv  we  will  allow  the  carrier  to  accrue 
a  reserve  amounting  to  approximately  25  percent  of  the  de¬ 
preciated  cost  less  10  percent  residual  value  of  non-rotatable 
spare  parts  at  the  date  of  the  route  sale,  September  15, 1947, 
or  $200,000,  and  charge  off  this  amount  over  the  three  year 
period  prior  to  the  actual  retirement  date  of  December  31, 
1948.  The  carrier  had  accrued  $281,000  during  the  past  pe¬ 
riod;  of  which  $81,000  will  be  disallowed  for  rate-making 
purposes.  Since  the  loss  estimated  by  the  carrier  over  our 
allowance  of  $200,000  is  the  result  of  the  disposal  of  DC-4 
equipment  purchased  for  the  operation  of  Route  GS,  it  is 


ir> Braniff  Airways,  Inc.,  Mail  Rates,  supra. 
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proper  that  the  disallowance  of  $81,000  be  treated  as  an  off¬ 
set  to  the  profit  from  the  sale  of  Route  68.17 

440  Convair  240  Direct  Flying  Costs 

We  have  based  our  estimate  of  Convair  240  direct 
flying  costs  on  results  which  it  is  expected  the  carrier  will 
attain  in  the  future  year,  and  have  discussed  these  in  detail 
in  our  consideration  of  future  year  expenses.  This  estimate 
of  $126.63  per  hour  flown  has  been  applied  to  the  last  four 
months  of  1948.  On  the  basis  of  4,43S  hours  estimated  for 
the  last  four  months  of  1948,  we  have  allowed  direct  flying 
costs  of  $562,000  for  the  Convairs. 

Ground  and  Indirect  Expenses 

The  carrier  reported  a  total  of  $22,167,000  of  ground  and 
indirect  expenses  for  the  entire  past  period.  We  have  made 
adjustments  to  this  total  of  $1,123,000,  leaving  a  balance 
of  recognized  expenses  amounting  to  $21,044,000,  equal  to 
70.25  cents  per  revenue  plane  mile. 

Reported  expenses  include  amounts  expended  for  charit¬ 
able  contributions  and  entertainment  totaling  $52,000  for 
the  years  1945  through  1947.  We  have  consistentlv  held 
in  accordance  with  the  general  practice  of  rate-fixing  bodies, 
that  expenditures  for  charitable  purposes  as  distinguished 
from  payments  to  business  and  trade  organizations  should 
be  eliminated  from  operating  expenses  in  determining  need 
for  mail  pay.18  With  respect  to  entertainment  expenses,  the 
carrier  has  provided  no  basis  for  determining  the  necessity 
or  reasonableness  of  such  expenditures.  As  we  have  stated 
before  in  a  recent  case  iy,  “the  very  nature  of  enter- 

441  tainment  expenses  is  such  as  to  make  it  virtually  im¬ 
possible  to  ascertain  the  extent  of  their  need  in  an 

17  The  carrier  had  improperly  accrued  depreciation  on  non-rotatable 
spare  parts  rather  than  a  reserve  for  loss  on  retirement.  As  a  result,  it 
had  understated  its  accrual  in  relation  to  its  estimated  loss  on  retirement 
of  $345,000.  Since  only  the  amount  of  $200,000  has  been  allowed  herein, 
we  have  applied  the  balance  of  $145,000  as  an  offset  to  the  profit  from  the 
sale  of  Route  68,  which  amount  includes  the  actual  disallowance  of  $81,000 
of  depreciation  accrued. 

18  Delta  Air  Corp.,  Mail  Rates,  4  C.  A.  B.  501,  504  (1943). 

19  American  Overseas  Airlines,  Inc.,  Mail  Rates,  supra. 


enterprise,  and  we  are  of  the  opinion  that  it  is  our  duty 
under  the  Act  to  reject  them  for  rate-making  purposes.” 
We  have  disallowed  therefore  the  total  of  $52,000  of  ex¬ 
pense  in  the  past  period. 

In  the  twelve  months  ended  September  30,  1947  Western 
realized  the  lowest  ton-mile  cost  in  its  operating  history. 
However,  subsequent  to  the  sale  of  Route  68  on  September 
15,  1947  the  carrier’s  reported  ton-mile  cost  rose  sharply. 
The  decreased  scale  of  operations  after  the  route  sale  is 
indicated  by  the  24  percent  decline  in  available  ton-miles  in 
the  calendar  year  1948  from  the  previous  year  and  the  32 
percent  decline  in  revenue  ton-miles  in  1948.  Although  the 
increase  in  unit  cost  may  be  attributable  in  part  to  the  loss 
in  economies  related  to  size  in  general,  a  substantial  part 
of  the  increased  unit  cost  is  believed  to  be  related  to  the 
necessary  lag  involved  in  cutting  back  indirect  cost  to  a 
proper  level  in  relation  to  the  reduced  scale  of  operations. 
We  believe  that  that  portion  of  the  increase  in  unit  cost 
which  is  attributable  to  the  lag  in  cutting  back  cost  should 
be  regarded  as  a  cost  of  divestment  of  the  route  and  ac¬ 
cordingly,  for  rate  making  purposes,  should  be  eliminated 
from  operating  expenses  and  charged  against  the  profit 
realized  from  sale  of  the  route.  As  set  forth  in  Appendix 
No.  2  by  individual  control  accounts,  we  have  accordingly 
eliminated  the  amount  of  $2S1,000  from  reported  operating 
expenses  for  the  fourth  quarter  of  1947  and  the  amount  of 
$500,000  for  the  year  1948,  and  the  total  amount  of  $7S1,000 
of  divestment  cost  has  been  charged  against  the  profit  real¬ 
ized  from  the  sale  of  Route  68. 

442  For  the  year  1946  we  eliminated  pre-operating  and 
training  expenses  of  $48,000  applicable  to  DC-4  pilot 
training  and  inauguration  of  service  on  Route  68.  We  have 
allowed  the  carrier  to  capitalize  this  amount  and  to  set  up 
amortization  over  a  five-year  period  from  April  1,  1946, 
the  date  of  inauguration  of  service.  The  unamortized  bal¬ 
anced  of  $34,400  as  of  September  15,  1946,  has  been  charged 
to  the  profit  from  the  route  sale. 
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Prior  to  the  sale  of  Route  68,  Western  had  been  allocating 
15  percent  of  certain  general  and  administrative  expenses 
to  Inland  based  on  the  ratio  of  volume  of  services  performed 
by  the  two  carriers.  After  the  sale  of  the  route,  the  ratio 
of  cash  operating  expenses  of  Inland  to  the  total  increased 
to  23  percent.  We  have  made  an  additional  allocation  there¬ 
fore  to  Inland  from  October  1,  1947,  amounting  to  $18,000 
and  $68,000  for  1947  and  1948,  respectively.  General  and 
administrative  expense  has  also  been  reduced  by  $98,000 
in  1947  and  $136,000  in  1948,  which  are  part  of  the  divest¬ 
ment  costs  applied  against  the  profit  from  the  route  sale. 

As  we  discussed  previously  with  respect  to  incidental 
revenues,  we  have  reduced  operating  expenses  in  194S  by 
$186,000,  which  represents  the  carrier’s  estimate  of  ex¬ 
penses  incurred  in  producing  the  abnormally  high  incidental 
revenues.  A  large  portion  of  expenses  are  station  expenses 
incurred  in  the  performance  of  services  for  others  under 
joint  agreements.  We  have  accepted  the  carrier’s  estimates 
and  have  eliminated  expenses  from  various  accounts  as 
follows:  ground  operations,  $100,000;  traffic  and  sales, 
$50,000 ;  and  general  and  administrative,  $36,000,  such 
amounts  being  treated  as  a  charge  to  net  incidental 
443  revenues.. 

After  making  the  foregoing  adjustments,  the  total 
ground  and  indirect  expenses  on  the  basis  of  revenue  ton- 
miles  and  available  ton-miles  for  the  years  1945-1948  be¬ 
come  as  follows : 


1945 

1946 

1947 

1948 


Cents  per  Revenue  Ton-Mile 
Reported  Adjusted 

Expense  Expense 


Cents  per  Available  Ton-Mile 
Reported  Adjusted 

Expense  Expense 


30.13c 

32.42 

34.50 

43.78 


29.92c 

32.08 

32.70 

37.64 


24.67c 

19.51 

18.74 

21.10 


24.50c 

19.31 

17.77 

18.14 


Although  we  have  made  adjustments  in  reported  ground 
and  indirect  expenses  of  $706,000  in  1948,  expense  per 
revenue  ton  mile  is  still  considerably  higher  than  in  the 
preceding  three  years.  Measured  on  an  available  ton  mile 
basis,  however,  adjusted  expense  is  approximately  the  aver¬ 
age  of  1946  and  1947,  the  period  of  operation  of  Route  68. 
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Pre-Operating  and  Training  Costs 

As  we  indicated  in  the  above  discussion,  direct  flying 
costs  of  $126,000  for  Route  6S  pilot  training  and  pre¬ 
operating  costs  of  $48,000,  making  a  total  of  $174,000,  were 
eliminated  from  operating  expenses  and  capitalized.  We 
have  allowed  Western  to  amortize  these  expenses  over  a 
five-year  period,  which  we  have  found  to  be  reasonable  for 
other  carriers  in  the  past  “°,  and  which  would  not  burden  any 
one  vear  with  non-recurriim  costs  of  this  nature.  Amor- 

»  o 

tization  of  the  total  from  April  1,  1946  to  September  15, 
1947,  the  date  of  the  route  sale,  provides  an  additional 
$51,000  of  expense. 

Western  has  been  accumulating  deferred  charges  relating 
to  the  acquisition  of  and  inauguration  of  service  with  the 
Convair  240  aircraft.  It  estimates  that  total  expense 
444  of  this  nature  will  amount  to  $150,000,  of  which  ap¬ 
proximately  $100,000  is  applicable  to  pilot  training 
and  familiarization  flights.  In  view  of  the  large  scale  sub¬ 
stitution  of  Convairs  for  DC-3  and  DC-4  aircraft,  the  neces¬ 
sity  of  having  all  pilots  checked  out  on  the  new  equipment 
for  flexibility  of  scheduling  crews,  and  the  training  of  main¬ 
tenance  crews,  as  well  as  engineering  and  miscellaneous 
expenses  related  to  purchase  of  the  equipment,  it  appears 
that  the  carrier’s  estimate  is  reasonable.  Accordingly,  we 
have  allowed  the  capitalization  of  $150,000  as  of  September 
1, 1948,  the  date  service  was  inaugurated.  Amortization  on  a 
five-year  basis  amounts  to  $10,000  for  the  last  four  months 
of  194S. 

Miscellaneous  Credits 

The  carrier  earned  cash  discounts  income  of  approxi¬ 
mately  $23,000  for  the  past  period,  which  we  have  taken  into 
account  as  a  credit  against  operating  expense  in  accord¬ 
ance  with  established  Board  policy. 


20  Braniff  Airways,  Inc.,  Mail  Rates,  supra. 


Break-Even  Need 


In  consideration  of  the  foregoing,  total  operating  ex¬ 
penses  recognized  for  rate-making  purposes  amount  to  $36,- 
400,000  for  the  oG-month  period.  After  deducting  non-mail 
revenues  of  $33,216,000,  the  net  operating  loss  before  mail 
pay  is  $3,189,000.  Western’s  need  for  mail  pay,  however,  has 
been  reduced  by  “other  revenue”  of  $116,000  from  sale  of 
operating  property  and  of  $794,000  which  we  have  found 
is  the  net  gain  to  Western  from  the  sale  of  Route  6S.  After 
giving  effect  to  “other  revenue”  of  $910,000,  break-even 
need  before  mail  pay  amounts  to  $2,279,000,  equal  to  7.61 
cents  per  revenue  plane  mile. 

44b  Investment 

The  average  investment  on  a  reported  basis  and 
the  adjustments  we  have  made  thereto  for  rate  making  pur¬ 
poses  are  shown  in  Appendix  Xo.  5.  Explanation  of  the 
major  items  of  adjustments  are  included  in  the  following 
discussion. 

Working  Capital 

After  the  purchase  of  Inland  in  May  1944,  the  two  compa¬ 
nies  were  gradually  integrated  to  the  point  where  Western 
performed  most  of  the  purchasing  functions  for  Inland  and 
maintained  most  of  the  inventories  used  by  the  two  com¬ 
panies.  Because  of  the  large  number  of  inter-company  trans¬ 
actions,  it  is  appropriate  to  make  an  allocation  of  the  com¬ 
bined  working  capital  in  accordance  with  the  ratio  of  cash 
operating  expenses.  The  average  working  capital  has  been 
computed  in  this  manner  for  the  years  1946-194S,  and  the 
results  are  shown  in  the  attached  appendix. 

Western  reported  a  negative  working  capital  position 
from  the  quarter  ended  June  30,  1946,  until  September  30, 
1947,  due  to  the  abnormal  amount  of  notes  payable  included 
in  current  liabilities.  These  notes  represented  amounts  due 
the  Douglas  Aircraft  Corp.  for  conversion  costs  and  de¬ 
posits  on  new  equipment,  and  borrowings  from  banks  on  a 
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short  term  basis  for  later  conversion  into  long  term  debt. 
Because  of  the  large  losses  incurred  in  the  winter  1946-194 1 
as  a  result  of  the  falling  off  of  traffic  demand  and  unfavor¬ 
able  flving  conditions,  and  the  resulting  deterioration  of  its 
financial  condition,  the  carrier  was  no  longer  able  to  finance 
its  obligations  through  normal  credit  channels,  and  in  con¬ 
sequence,  made  application  for  a  loan  from  the  Re- 

446  construction  Finance  Corporation  in  the  spring  of 
1947.  This  loan  was  approved  and  was  received  by 

Western  in  December  1947,  in  the  amount  of  $3,S00,000, 
which  together  with  the  funds  received  from  the  sale  of 
Route  6S,  enabled  Western  to  redeem  all  of  its  short  term 
notes  outstanding.  The  amount  of  notes  payable  reached  a 
total  of  more  than  $5,000,000  at  August  31,  1947,  and  ac¬ 
counts  payable  included  approximately  $1,S00,000  to  the 
Austin  Company  for  construction  of  the  new  hangar. 

Recognizing  that  a  major  portion  of  the  notes  payable 
reported  by  Western  as  current  liabilities  was  in  substance 
long-term  capital  and  was  ultimately  converted  into  long 
term  debt,  we  have  eliminated  from  current  liabilities  an 
average  of  $1,652,000  in  1946  and  $2,833,000  in  1947  in  mak¬ 
ing  our  computation  of  working  capital. 

447  In  spite  of  this  adjustment,  however,  average 
working  capital  for  the  year  1946  amounted  to  a 

minus  $67,000,  and  for  the  year  1947,  to  a  minus  $S16,000. 
After  giving  effect  to  the  pro-rate  with  Inland  and  adding 
in  retroactive  mail  pay  beginning  at  the  first  of  the  year 
1946,  average  working  capital  becomes  a  plus  $139,000 
for  1946,  and  a  minus  $469,000  for  1947. 

Western  also  reported  negative  working  capital  in  the 
last  six  months  of  1948  because  of  payments  on  its  RFC 
loan  which  were  due  within  one  year.  However,  in  comput¬ 
ing  Working  capital,  we  have  eliminated  from  current  lia¬ 
bilities  an  average  of  $227,000  of  notes  payable  which  be¬ 
came  current  in  this  period.  These  notes  are  considered  ap¬ 
plicable  to  DC-4  equipment  which  has  been  replaced  by  Con- 
vairs  and  accordingly  eliminated  from  the  rate  base.  Since 
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this  equipment  is  shortly  to  be  sold,  the  carrier  has  on  hand 
assets  which  are  to  be  converted  into  cash  or  its  equivalent. 
We  have  discussed  in  greater  detail  in  the  future  period  the 
treatment  of  negative  working  capital  under  such  circum¬ 
stances.  After  reflecting  retroactive  mail  pay  of  $567,000 
after  taxes,  and  allocation  of  working  capital  to  Inland  of 
$00,000,  average  working  capital  for  1948  becomes  $446,000. 
This  and  other  computations  of  working  capital  have  been 
set  forth  in  Appendix  No.  5. 

Investments  and  Special  Funds 

Western’s  investment  in  Inland  has  been  eliminated  from 
the  rate  base,  since  mail  rates  are  fixed  separately  for  that 
carrier,  and  including  this  investment  for  Western  would 
result  in  duplicating  the  rate  of  return  provided  on  Inland’s 
investment. 

448  Equipment  Purchase  Funds 

In  a  previous  opinion21  we  have  allowed  the  cap¬ 
italization  of  interest  expense  on  equipment  purchase  funds 
prudently  and  properly  set  aside  for  major  expansion  pro¬ 
grams  requiring  substantial  capital  outlays.  In  the  instant 
case,  Western  made  deposits  on  Convair  aircraft  and  Pratt 
&  Whitney  engines  in  the  first  quarter  of  1946.  In  1947  and 
1948,  Western  also  reported  Convair  spare  parts  and  en¬ 
gines  in  its  flight  equipment  investment,  which  we  have 
eliminated  as  indicated  previously.  The  amounts  of  de¬ 
posits  and  investment  in  equipment  for  the  period  up  to 
September  1,  1948,  when  Convairs  were  placed  in  revenue 
sendee,  averaged  $600,000.  Because  of  a  shortage  of  work¬ 
ing  capital  during  the  period  when  funds  were  initially 
advanced  and  up  to  inauguration  of  operations,  Western 
found  it  necessary  to  secure  additional  capital  through  short 
and  long  term  loans.  At  no  time  during  the  time  that  de¬ 
posits  were  outstanding  was  the  indebtedness  less  than  the 
deposits.  In  determining  the  amount  of  interest  which 

-1  Braniff  Airways,  Inc.,  Mail  Rates,  supra,  Pan  American  Airways, 
Inc.,  Transatlantic  Mail  Rates,  8  C.A.B.  267  (June  9,  1947). 
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should  be  capitalized,  we  have  therefore  used  the  rate  paid 
by  'Western,  amounting  to  3  percent  to  December  1947,  and 
4  percent  to  September  194S,  rather  than  a  rate  of  5  percent 
which  would  be  appropriate  in  the  event  there  was  no  out¬ 
standing  debt.  The  interest  so  computed  amounts  to  $52,- 
0G9,  which  we  will  add  to  the  investment  in  Convair  equip¬ 
ment  and  allow  Western  to  amortize  over  the  seven-year 
estimated  service  life  from  September  1,  1948.  Although 
the  period  over  which  deposit  funds  were  outstanding  ap¬ 
pears  long,  the  low  price  at  which  the  carrier  was  able  to 
acquire  the  equipment  compared  to  the  subsequent 
449  price  increases  justifies  considering  the  full  amount 
of  funds  invested  over  the  entire  period. 


Operating  Property  and  Equipment 

The  carrier  owned  certain  miscellaneous  types  of  aircraft, 
which  it  either  rented  to  Inland  or  operated  in  non-revenue 
service.  The  Lodestar  and  Stinson,  which  were  rented  to 
Inland  in  1944  and  1945,  have  been  eliminated  from  invest¬ 
ment.  but  the  direct  Hying  costs  disallowed  from  operating 
expenses  have  been  offset  from  non-mail  revenues  as  we 
indicated  above.  Three  AT-6  aircraft  were  acquired  by 
Western  in  1946,  primarily  for  training.  Very  little  training 
was  accomplished  with  these  aircraft,  and  they  were  sold  to 
Inland  in  1947.  Thev  have  accordinglv  been  removed  from 
Western’s  recognized  investment  as  not  used  and  useful 
investment. 

The  carrier  included  one  DC-3  aircraft  in  its  investment 
at  December  31,  1944,  which  was  not  placed  in  scheduled 
service  until  1945.  The  net  book  value  of  $37,739  has  been 
eliminated  from  investment  on  that  date. 

The  carrier  had  construction  work  in  progress  of  approxi¬ 
mately  $200,000  at  the  end  of  1945,  representing  conversion 
costs  on  DC-3  aircraft.  Since  these  aircraft  were  not  placed 
in  service  until  1946,  this  amount  has  been  eliminated  from 
the  investment  at  December  31, 1945. 

In  accordance  with  our  previous  finding  as  to  excess 
equipment,  we  have  eliminated  from  investment  DC-3  cargo 
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aircraft  No.  XC-565S9  from  January  1946  until  July  1947, 
when  it  was  converted  into  a  passenger  aircraft.  The  DC-4 
cargo  aircraft  has  been  eliminated  from  investment 
450  for  the  entire  past  period. 

As  we  have  indicated  in  the  section  on  equipment 
purchase  funds,  all  investment  in  Convair  equipment  has 
been  eliminated  from  allowable  flight  equipment  until  Sep¬ 
tember  1, 1948.  As  of  December  31, 1947,  spare  parts  totaled 
$76,000  and  spare  engines,  $143,000.  These  amounts  in¬ 
creased  to  $202,000  and  $325,000,  respectively,  as  of  Septem¬ 
ber  1, 1948. 

In  the  summer  of  1947,  Western  moved  into  its  new 
hangar  and  office  building  at  the  Los  Angeles  Municipal 
Airport.  The  cost  of  the  hangar  was  about  $2,500,000,  which 
the  carrier  has  been  depreciating  from  July  1,  1947,  on  the 
basis  of  a  30-year  life.  We  have  established  herein  a  basis 
of  allocation  of  general  and  administrative  expenses  be¬ 
tween  Western  and  Inland  of  77  and  23  percent,  respec¬ 
tively,  from  October  1,  1947,  based  on  the  ratio  of  cash 
operating  expenses  of  the  two  companies.  It  is  appropriate, 
therefore,  to  allocate  the  investment  in  the  hangar  on  the 
same  basis.  We  have  reduced  Western’s  investment  in  the 
hangar,  therefore,  by  23  percent,  or  $575,000  of  the  original 
cost  as  of  July  1,  1947,  and  transferred  this  amount  to 
Inland. 

Other  Investment  Items 

Pre-operating  and  training  expenses  capitalized  in  the 
amount  of  $174,000  at  April  1,  1946,  show  a  balance  at 
December  31,  1946,  of  $148,000  and  at  the  time  of  the  route 
sale,  the  unamortized  balance  is  $123,000,  which  was  re¬ 
moved  from  investment  and  offset  against  the  reported 
profit  from  the  sale.  Convair  240  pre-operating  expense 
is  included  in  the  rate  base  from  September  1,  1948,  and 
the  unamortized  balance  at  December  31,  1948,  is  $140,000. 

We  have  recognized  extension  and  development  expense 
of  $80,717  covering  the  entire  past  period,  representing 
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reasonable  and  necessary  expenses  incurred  in  route 
451  cases  in  which  the  carrier  received  an  award.  This 
expense  as  it  pertained  to  a  particular  route  or  sta¬ 
tion  was  capitalized  as  of  the  time  service  was  inaugurated, 
and  amortized  over  a  five-year  period.  We  have  disallowed 
the  total  of  $43,000  of  expense  incidental  to  the  award  of 
the  route  from  Los  Angeles  to  Mexico  City  and  to  the  ex¬ 
tension  of  Route  52  from  Lethbridge  to  Edmonton,  Canada, 
until  such  time  as  se twice  is  inaugurated  on  these  routes. 

Determination  of  Mail  Pay 

We  have  indicated  previously  that  the  break-even  need 
before  mail  pay  for  the  past  period  amounted  to  $2,279,000. 
In  addition  to  this  amount,  the  carrier  is  entitled  to  a  fair 
return  on  the  recognized  investment.  Because  of  the  fact 
that  for  a  past  period  the  probability  of  error  in  estimating 
results  has  been  removed,  and  except  for  the  fourth  quarter 
of  1948,  these  results  are  now  known,  it  is  customary  to  pro¬ 
vide  a  lower  rate  of  return  than  for  a  future  period.  We 
have  allowed,  therefore,  a  return  of  seven  percent  per  annum 
on  the  recognized  investment  after  allowance  for  Federal 
income  taxes. 

Seven  percent  on  the  average  investment  for  the  past 
period  from  May  1,  1944  through  December  31,  1948,  after 
provision  for  Federal  income  taxes,  amounts  to  $1,973,000. 
In  computing  income  taxes  we  have  applied  interest  expense 
amounting  to  $391,000  for  the  period  as  a  deduction  from 
the  return  allowed  herein  in  order  to  determine  the  net 
taxable  income.  We  find,  therefore,  that  the  fair  and  reason¬ 
able  compensation  for  the  transportation  of  mail  by  aircraft 
for  the  entire  past  period  from  and  including  May  1,  1944 
through  December  31,  1948  is  $4,252,000,  equal  to  14.20 
cents  per  revenue  plane  mile  flown  in  scheduled  service. 
This  amount  is  inclusive  of  and  not  in  addition  to  mail  com¬ 
pensation  already  received  from  May  1,  1944,  up  to  and 
including  December  31,  194S. 
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Mail  Rate  for  the  Period  on  and  After 
January  1, 1949 

The  period  for  the  determination  of  a  future  rate  is 
selected  to  run  from  January  1,  1949,  since  this  date  repre¬ 
sents  the  beginning  of  operations  with  the  complete  Convair 
240  fleet.  Inasmuch  as  this  type  of  aircraft  will  account 
for  approximately  80  percent  of  the  revenue  mileage  to 
be  operated  in  the  future  year,  and  since  the  overall  cost 
pattern  and  investment  pattern  wrill  be  substantially 
changed  after  the  full  fleet  is  in  operation,  it  is  proper  that 
operations  be  reviewed  on  the  basis  of  the  new  equipment. 

Scheduled  Services  Required 

The  estimate  of  revenue  miles  to  be  operated  in  the  future 
period  is  6,202,727  or  2  percent  below  that  operated  in  1948. 
This  mileage  will  produce,  however,  12.3  percent  additional 
seat  miles  and  15.4  percent  additional  passenger  miles  at 
a  57  percent  passenger  load  factor.  This  increase  is  made 
possible  by  the  substitution  of  the  Convair  240  for  five  DC-3 
and  five  DC-4  aircraft  on  a  large  portion  of  the  route  seg¬ 
ments,  thereby  increasing  the  average  number  of  seats  avail¬ 
able  per  mile  from  31  in  1948  to  36  in  1949. 

In  spite  of  the  increase  in  seat  miles,  it  is  estimated  that 
the  passenger  load  factor  will  increase  from  55  percent 
in  1948  to  57  percent  in  the  future  year.  In  view  of  the 
high  average  seats  per  mile  flowm  estimated  in  the  future 
year,  which  exceed  the  average  of  all  other  carriers  in  the 
intermediate  group  except  National,  we  find  that  a  57  per¬ 
cent  load  factor  is  reasonable  for  this  carrier. 

The  schedule  pattern  will  remain  approximately  the  same 
in  1949  as  in  1948,  as  indicated  in  the  following  table.  One 
additional  round  trip  will  be  scheduled  over  the  coastal 
route  in  the  second  and  third  quarters,  and  one  less  round 
trip  will  be  scheduled  over  Route  13  from  Los  Angeles 
453  to  Salt  Lake  City  as  a  Result  of  the  substitution  of 
one  Convair  trip  for  two  DC-3  trips. 
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Average  Round-  Passenger 

Trip  Frequency  Load  Factor 


Segment 

1948 

1949 

1948 

1949 

Los  Angeles-San  Francisco 

7.8 

8.5 

60.5% 

60.7% 

San  Francisco-Seattle 

3.0 

3.5 

43.7 

50.9 

Los  Angeles-San  Diego 

4.0 

4.0 

60.4 

56.3 

San  Diego-Yuma 

0.5* 

0.5* 

38.3 

42.5 

Los  Angeles-Salt  Lake  City 

3.3 

2.5 

65.4 

61.2 

Salt  Lake  City-Great  Falls 

2.0 

2.0 

58.2 

57.6 

Great  Falls-Lcthbridge 

1.0 

1.0 

45.5 

46.8 

Total 

3.2 

3.2 

55.1% 

57.0% 

*Three  days  a  week  only. 

It  will  be  noted  from  the  above  table  that  in  194S  the 
segments  with  the  highest  frequencies  had  the  best  load 
factors,  with  the  exception  of  the  San  Francisco-Seattle 
segment,  which  was  placed  in  operation  in  August  1947, 
and  had  not  reached  full  development  in  1948.  The  carrier 
estimated  that  it  would  operate  additional  frequencies  on 
the  coastal  route  over  those  we  have  provided  for  herein. 
In  this  event,  however,  it  is  presumed  that  the  additional 
revenues  so  derived  will  more  than  offset  expenses  incurred, 
and  the  return  to  the  carrier  will  be  increased  thereby. 

In  view  of  the  foregoing,  we  find  that  all  of  the  scheduled 
services  estimated  herein  are  necessary  in  the  interests  of 
one  or  more  objectives  of  the  Act. 

454  Equipment 

By  January  31,  1949,  according  to  recent  plans, 
Western  will  have  placed  in  service  all  ten  of  the  Convair 
240 ’s  which  are  on  order,  replacing  five  DC-3  and  five  DC-4 
aircraft.  The  change  of  equipment  will  effect  economies  in 
overfall  aircraft  operating  costs,  which  will  be  reduced  from 
the  61  cents  per  mile  experienced  in  1948  to  approximately 
59  cents  per  mile  in  1949.  Due  to  the  increase  in  average 
seats  per  plane,  the  effect  on  the  cost  per  seat-mile  is  more 
significant,  decreasing  from  an  average  of  1.90  cents  in  194S 
to  1.64  cents  in  1949. 

Daily  revenue  utilization  of  the  combined  fleet  of  Con- 
vairs  and  DC-3’s  is  estimated  at  6:45  in  the  future  year, 
compared  to  7 :51  per  operating  aircraft  in  1948.  Although 
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it  is  reasonable  to  expect  lower  utilization  of  new  equipment 
during  the  initial  period  of  operation  while  operations  and 
maintenance  personnel  are  becoming  familiar  with  the  air¬ 
craft,  a  more  significant  factor  relating  to  the  lower  utiliza¬ 
tion  is  the  increase  in  speed  of  the  Convair  over  the  DC-3 
and  DC-4  aircraft  replaced,  without  a  corresponding  in¬ 
crease  in  miles  operated.  In  fact,  estimated  revenue  plane 
miles  are  2  percent  less  than  operated  in  1948.  In  view  of 
the  7 :36  utilization  which  Western  expects  to  attain  in  the 
peak  summer  operations,  we  find  that  10  Convair  240 ’s  and 
four  DC-3’s  will  be  required  for  scheduled  operations. 

Estimated  Operating  Results 

The  revenues,  expenses,  and  break-even  need  estimated 
by  Western  for  the  future  period  are  set  forth  in  Appendix 
No.  3,  together  with  adjustments  deemed  appropriate  for 
rate  making  purposes.  The  principal  adjustments  are  ex¬ 
plained  below. 

455  Non-Mail  Revenues 

Total  non-mail  revenues  are  estimated  at  $8,134,- 
000  for  the  future  year,  or  an  increase  of  22  percent  over 
the  $6,670,000  expected  to  be  realized  in  194S.  The  higher 
revenues  are  mostly  due  to  the  15  percent  increase  in  pas¬ 
senger  miles  at  a  57  percent  load  factor  which  coupled  with 
the  increase  in  passenger  fares,  averaging  8  percent  with 
a  5  percent  round-trip  discount,  instituted  September  1, 
1948,  are  expected  to  produce  23  percent  greater  passenger 
revenue  than  in  1948. 

Cargo  revenues  are  estimated  to  increase  slightly  in  the 
future  year.  The  carrier  estimates  freight  revenues  at 
$179,000  compared  to  $158,000  expected  in  1948,  and  express 
revenues  show  a  decrease  from  $98,000  to  $88,000.  Since 
Western’s  estimates  are  in  line  with  recent  trends  experi¬ 
enced  by  it,  we  shall  accept  the  carrier’s  estimates  of  ex¬ 
press  and  freight  revenues. 

Charter  and  incidental  revenues  were  estimated  by  the 
carrier  at  $194,000,  compared  to  $286,000  expected  to  be 
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realized  from  this  source  in  1948.  This  estimate  does  not 
include  potential  revenues  from  rental  of  excess  office  and 
shop  space  in  the  new  hangar  building,  and  from  perform¬ 
ance  of  maintenance  for  other  operators  by  reason  of  main¬ 
tenance  facilities  which  are  in  excess  of  normal  require¬ 
ments.  The  carrier  estimates  that  approximately 
456  $66,000  may  be  realized  from  these  sources,  which 

amount,  when  added  to  the  original  estimate,  in¬ 
creases  the  total  to  $260,000  for  the  future  year.  In  pro¬ 
ducing  the  total  incidental  revenues,  the  carrier  claims  that 
it  will  incur  expenses  of  $150,000.  Therefore,  it  is  proper, 
in  order  to  avoid  distortion  of  operating  expenses  required 
for  normal  operations,  to  reduce  expenses  by  this  amount 
and  to  offset  an  equal  amount  from  incidental  revenues. 
Net  incidental  revenues  included  for  rate  making  purposes 
thus  become  $110,000. 

We  have  taken  into  account  therefore  in  fixing  the  future 
mail  rate  total  non-mail  revenues  of  $8,134,000  equal  to 
131.1  cents  per  revenue  plane  mile  at  a  57  percent  passenger 
load  factor. 

Operating  Expenses 

Operating  expenses  allowed  herein  for  the  future  year 
are  set  forth  in  Appendix  No.  3,  together  with  the  adjust¬ 
ments  deemed  necessary  for  rate  making  purposes.  An  ex¬ 
planation  of  the  more  important  adjustments  is  included  in 
the  discussion  which  follows. 

DC-3  Direct  Flying  Costs 

We  have  estimated  DC-3  direct  flying  costs  on  the  basis 
of  the  experience  for  the  first  six  months  of  1948,  after  a 
correction  for  the  economies  expected  to  be  realized  by 
the  carrier  in  the  operation  of  its  own  engine  overhaul  shop 
scheduled  to  go  into  effect  shortly  after  the  beginning  of 
the  period.  The  carrier  estimates  that  it  will  be  able  to 
reduce  engine  overhaul  costs  by  25  percent,  which  will  lower 
total  direct  maintenance  costs  from  $16.99  to  $15.82  per 
hour. 


Convair  240  Direct  Flying  Costs 

We  have  estimated  direct  flying  costs  for  the  Convair  240 
at  $126.63  per  flight  hour,  or  60.6  cents  per  mile  at  an 
average  airport-to-airport  speed  of  209  miles  per  hour,  ex¬ 
pected  to  be  realized  on  an  average  trip  length  of  250 
457  miles  over  Western’s  routes.  The  breakdown  of  the 
component  costs  is  as  follows : 


Per  Hour 

Per  Mile 

Flying  Operations 

$  62.92 

30.11c 

Direct  Maintenance 

49.90 

23.88 

Depreciation 

13.81 

6.61 

Total 

$126.63 

60.60c 

In  estimating  direct  maintenance  expenses,  we  have  given 
effect  to  the  estimated  economies  which  the  carrier  expects 
to  realize  from  operation  of  its  own  engine  overhaul  shop 
shortly  after  the  beginning  of  the  future  year.  The  carrier 
expects  to  arrange  for  overhaul  of  pressurization  equipment 
outside  its  own  shop,  and  it  is  not  practical  to  make  special 
provision  for  this  particular  item  in  our  estimates.  In  view 
of  the  limited  cost  experience  available  on  this  type  of 
equipment,  we  have  used  costs  of  other  equipment  types 
as  well  as  the  initial  reported  Convair  maintenance  cost  of 
American  Airlines  as  a  basis  for  arriving  at  an  estimate  of 
maintenance  expense  which  the  carrier  should  be  able  to 
realize  through  efficient  operations.  Also  because  of  certain 
features  in  the  design  of  the  aircraft  which  provide  ready 
access  to  components  for  inspection  and  routine  mainte¬ 
nance,  it  may  be  possible  for  the  carrier  to  realize  costs 
lower  than  those  provided  herein,  and  thereby  increase  the 
earning  power  of  the  equipment. 

We  have  established  a  service  life  of  seven  years  for  the 
Convair  240  aircraft  and  engines  and  residual  values  of 
$25,000  for  the  hulls  and  $500  for  engines.  The  carrier  has 
estimated  the  value  of  the  “built-in”  overhaul  at  $30,000 
for  the  hulls  and  $4,067  for  each  engine.  These  amounts 
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have  been  deducted  from  the  original  cost,  and  allowance 
provided  in  maintenance  expense  for  the  amortization  of 
these  values  over  the  first  overhaul  period. 

458  Ground  and  Indirect  Expenses 

Western  estimated  ground  and  indirect  expenses 
at  $5,429,000  for  the  future  year,  compared  to  $5,162,000 
for  the  year  1948.  Most  of  this  increase  is  accounted  for  by 
general  and  administrative  and  passenger  service  expense. 
The  increase  in  the  latter  is  considered  reasonable  in  view 
of  the  estimated  15  percent  increase  in  passenger  miles  fore¬ 
cast  for  the  future  year  over  194S.  The  estimate  of  general 
and  administrative  expense  of  $1,070,000,  however,  is  19.4 
percent  higher  than  reported  in  194S,  and  is  equal  to  13.4 
percent  of  other  cash  operating  expenses,  which  is  unrea¬ 
sonably  high  in  relation  to  such  expense  allowed  by  the 
Board  in  recent  cases  for  carriers  of  approximately  the 
same  size.” 

The  carriers  estimate  of  general  and  administrative  ex¬ 
pense  reflected  an  allocation  to  Inland  of  15  percent  of  allo¬ 
cable  expense.  We  have  found  in  our  discussion  of  the  past 
period  that  a  23  percent  allocation  more  nearly  represents 
the  proper  ratio  of  allocation.  Accordingly,  we  have  elimi¬ 
nated  $84,000  from  Western’s  estimate  as  additional  ex¬ 
pense  to  be  borne  by  Inland. 

As  we  indicated  in  our  discussion  of  non-mail  revenues, 
it  is  appropriate  to  reduce  operating  expenses  for  the  fu¬ 
ture  year  by  the  abnormal  expense  of  producing  the  large 
incidental  revenues  estimated  by  the  carrier  in  order  to 
adjust  expenses  to  a  level  which  may  be  compared  to  other 
carriers.  Of  the  total  adjustment  of  $150,000,  it  is  estimated 
that  $5,000  is  applicable  to  general  and  administrative  ex¬ 
pense.  The  balance  of  $145,000  has  been  eliminated  from 
ground  operations,  ground  and  indirect  maintenance, 

459  and  traffic  and  sales  expenses. 

™  Chicago  &  Southern  Air  Lines,  Inc.,  Mail  Rates,  Docket  Nos.  1335 
and  1897  Order  Serial  No.  E-1825  (July  28,  1948) ;  Delta  Air  Lines,  Inc. 
Mail  Rates,  supra. 


We  have  made  a  further  adjustment  to  general  and 
administrative  expense  estimated  in  the  future  year  of 
$146,000,  which  is  considered  in  excess  of  a  reasonable  level 
of  expense  for  the  estimated  volume  of  operations.  This 
adjustment  is  reduced,  however,  by  allowance  for  wage  and 
price  increases,  including  pay  roll  taxes  and  insurance.  The 
total  adjustment  of  the  carrier’s  estimate  of  general  and 
administrative  expense  for  the  future  year  is  therefore 
$200,000,  reducing  allowable  expense  from  $1,070,000  to 
$870,000,  approximately  11.7  percent  of  all  other  cash  oper¬ 
ating  expense.  In  making  this  allowance  we  have  taken  into 
consideration  the  high  level  of  personal  property  taxes 
which  the  carrier  pays  on  property  located  in  Los  Angeles 
County.  In  1947,  this  tax  amounted  to  approximately  $160,- 
000,  or  1.03  cents  per  available  ton-mile.  The  industry  aver¬ 
age  for  this  item  is  0.55  cents  per  available  ton-mile.  On 
the  basis  of  the  available  ton-miles  forecast  for  1949  and 
assuming  that  the  differential  from  the  industry  average 
will  remain  the  same,  Western  would  have  a  tax  liability 
approximately  $120,000  greater  than  if  it  paid  a  tax  at  the 
same  rate  as  the  industry. 

Total  ground  and  indirect  expense  allowed  for  rate 
making  purpose  is  therefore  $5,207,000,  equal  to  83.94  cents 
per  revenue  plane  mile. 

460  Wage  and  Price  Increases 

The  carrier  claims  that  it  will  experience  increased 
salary  and  wage  costs  in  the  future  year  of  $288,000,  partly 
because  of  negotiations  -which  have  been  under  way  for  sev¬ 
eral  months  and  which  will  result  in  increases  effective  in 
1948.  It  also  claims  that  estimates  for  the  future  year  have 
been  based  on  194S  experience  without  adjustment  for  an¬ 
ticipated  price  increases  of  $1S4,000.  There  is  no  sound 
basis,  however,  to  indicate  that  a  large  part  of  the  wage  and 
price  increases  anticipated  by  Western  will  in  fact  materi¬ 
alize.  On  the  other  hand,  some  -wage  increases  and  higher 
prices  for  gasoline  and  lubricants  and  aircraft  parts  have 
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already  occurred  and  are  not  fully  reflected  in  the  estimates 
for  the  future  year.  Also  Western  increased  passenger 
fares  to  yield  approximately  S  percent  higher  revenues  in 
the  future  which  places  part  of  the  burden  of  cost  increases 
on  non-mail  services,  as  we  have  indicated  as  proper  in  a 
recent  case.1'3  We  will  make  an  allowance  therefore  for  wage 
and  price  increases  in  the  future  year  which  are  known  or 
appear  to  be  imminent  amounting  to  $215,000,  equal  to  ap¬ 
proximately  three  percent  of  adjusted  cash  operating  ex¬ 
penses. 

Total  Operating  Expenses 

As  mentioned  previously  in  our  discussion  of  the  past 
period,  we  have  allowed  the  carrier  to  capitalize  $150,000 
of  training  and  pre-operating  costs  in  connection  with  the 
inauguration  of  service  with  the  Convair  240.  Amortization 
has  been  set  up  over  a  five-year  period,  in  accordance  with 
which  wo  will  allow  $30,000  amortization  in  the  future  year. 

Amortization  of  extension  and  development  expense  capi¬ 
talized  previously  amounts  to  $6,000  for  the  future 
461  year. 

We  have  estimated  cash  discount  income  at  $5,000 
based  on  the  carrier’s  experience  in  1948,  and  have  credited 
this  amount  to  operating  expenses. 

As  a  result  of  the  foregoing  adjustments,  therefore,  total 
operating  expenses  allowed  for  rate  making  purposes  in  the 
future  year  amount  to  $S, 911, 000,  equal  to  143.66  cents  per 
revenue  plane  mile. 

Break-Even  Need 

The  adjusted  break-even  need  before  mail  pay  based  on 
non-mail  revenues  of  $8,134,000  and  operating  expenses  of 
$S, 911, 000  is  $777,000,  equal  to  12.52  cents  per  revenue  plane 
mile  estimated  to  be  flown  in  scheduled  services. 

Investment 

The  rate  base  for  the  future  period  is  based  on  the  pro¬ 
forma  balance  sheet  as  of  December  31,  1948,  and  reflects 


23  Chicago  and  Southern  Air  Lines,  Inc.,  Mail  Rates,  supra. 
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the  substitution  of  the  Convair  240  aircraft  for  the  DC-3 
and  DC-4  aircraft  replaced.  We  have  recognized  an  invest¬ 
ment  of  $7,064,000  for  rate  making  purposes,  which  is  sum¬ 
marized  with  explanations  of  adjustments  in  Appendix 
No.  6. 

Working  Capital 

We  have  estimated  the  carrier’s  net  working  capital  at 
December  31, 1948,  at  a  minus  $1,619,000,  based  on  reported 
working  capital  at  September  30, 1948,  and  estimated  results 
for  the  fourth  quarter  of  1948.  This  amount  also  reflects 
an  allocation  of  $31,000  of  working  capital  to  Inland  based 
on  the  ratio  of  estimated  cash  operating  expenses  of  the  two 
carriers  in  the  future  year.  After  taking  into  account  retro¬ 
active  mail  pay  of  $6S0,000,24  negative  working  cap- 
462  ital  is  reduced  to  $939,000. 

The  carrier’s  negative  working  capital  position  is 
the  result  of  including  in  current  liabilities  $1,824,000  of 
payments  due  within  one  year  on  the  total  RFC  loan  of 
$6,100,000.  Of  the  total,  $1,200,000  represents  payments  on 
the  first  loan  of  $3,800,000,  and  $624,000,  payments  on  the 
second  loan  of  $2,300,000,  covering  purchase  of  the  Convair 
240 ’s. 

If  the  computation  of  working  capital  in  this  instance 
were  restricted  to  the  common  definition  of  current  assets 
minus  current  liabilities,  then  we  would  be  overlooking  the 
sum  and  substance  of  the  factors  included  in  the  computa¬ 
tion.  Here  we  have  a  situation  in  which  debt  incurred  for 
the  purchase  of  physical  operating  property  has  reached  a 
maturity  of  less  than  one  year.  A  large  portion  of  this  debt 
was  necessary  to  buy  equipment  in  advance  of  the  time  that 

24  This  amount  was  computed  for  the  period  May  1,  1944  to  December 


31,  1948,  as  follows: 

Mail  compensation  established  herein  $4,252,000 

Estimated  Mail  pay  accrued  for  the  period  3,277,000 

Additional  mail  pay  provided  $  975,000 

Estimated  Federal  income  taxes  295,000 

Additional  mail  pay  added  to  working  capital  $  680,000 
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the  replaced  equipment  would  be  sold.  The  carrier  is  already 
taking  action  to  dispose  of  the  DC-3  and  DC-4  equipment 
replaced  by  the  Convairs,  the  book  value  of  which  in  the 
amount  of  $1,469,000  we  have  eliminated  from  the  rate  base. 
If  we  were  also  to  include  in  current  liabilities  that  portion 
of  the  debt  applicable  to  both  the  old  and  new  equipment, 
then  we  would  be  failing  to  give  recognition  to  working  cap¬ 
ital  that  the  carrier  now  possesses  and  requires  for  current 
operations.  Another  source  of  funds  which  the  carrier  will 
have  available  during  the  year  is  the  return  on  investment 
of  approximately  $563,000  we  have  provided  herein  for  the 
future  year.  This  amount  together  with  the  proceeds  from 
sale  of  equipment  will  more  than  offset  the  notes  payable  of 
$1,824,000.  AVe  find  it  therefore  appropriate  under  the  cir¬ 
cumstances  peculiar  to  this  case  to  eliminate  all  notes 
463  payable  from  current  liabilities  in  computing  work¬ 
ing  capital  for  rate-making  purposes.  Net  working 
capital  of  the  carrier  thus  becomes  $SS5,000,  the  equivalent 
of  slightly  more  than  one  month ’s  cash  operating  expenses. 

Operating  Property  and  Equipment 

The  carrier’s  estimated  investment  in  operating  property 
for  the  future  year  of  $8,137,000  included  DC-3  and  DC-4 
flight  equipment  being  retired  from  scheduled  service,  and 
which  it  wished  to  retain  as  insurance  against  possible  tem¬ 
porary  difficulties  with  the  Convair  240.  Since  this  equip¬ 
ment  is  in  excess  of  operating  requirements,  we  have  elim¬ 
inated  $1,469,000  from  the  investment  at  December  31, 1948. 
The  retention  of  this  equipment  as  insurance  against  the 
grounding  of  its  new  aircraft  is  the  prerogative  of  prudent 
management,  but  the  added  capital  costs  should  be  recog¬ 
nized  only  through  the  allowable  rate  of  return  rather  than 
through  an  overstatement  of  the  investment. 

In  accordance  with  the  policy  adopted  for  the  past  period, 
we  have  allocated  a  proportionate  share  of  the  investment 
in  the  new  hangar  to  Inland  in  the  amount  of  $546,000,  equal 
to  23  percent  of  the  depreciated  cost  as  of  December  31, 
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194S.  We  have  also  allocated  3.25  DC-3  aircraft  to  Inland 
plus  a  pro-rata  share  of  spare  engines  and  other  spare  parts 
and  assemblies  equivalent  to  $106,000,  making  a  transfer  to 
Inland  of  a  total  amount  of  $652,000.  We  have  recognized 
operating  property  and  equipment  therefore  of  $6,016,000 
for  the  carrier  for  the  future  year. 

Other  Investment  Items 

The  investment  in  Inland  Air  Lines,  has  been  eliminated 
as  in  the  past  period,  since  we  have  fixed  separated 
464  mail  rates  for  this  subsidiary.  Western’s  invest¬ 
ment  was  reduced  accordingly  by  $396,000,  the  book 
value  estimated  by  the  carrier  at  December  31, 194S. 

Other  items  included  in  the  rate  base  are  $140,000  of  un¬ 
amortized  preoperating  and  training  costs  applicable  to  the 
inauguration  of  service  with  the  Convair  240 ’s,  and  $15,000 
of  unamortized  extension  and  development  expense. 

After  making  the  foregoing  adjustments,  we  find  that 
the  carrier’s  investment  for  rate  making  purposes  amounts 
to  $7,064,000  for  the  future  year. 

Mail  Rates 
Base  Mileage 

The  rate  established  herein  will  contain  an  automatic 
adjustment  formula  which  will  serve  to  reduce  the  pre¬ 
scribed  base  mail  rates  to  lower  effective  rates  in  inverse 
proportion  to  any  increases  in  scheduled  mileage  over  the 
prescribed  base  mileage. 

The  base  mileage  as  well  as  the  other  factors  involved  in 
the  automatic  adjustment  formula  is  stated  in  terms  of  air- 
port-to-airport  distances  on  an  all-stop  basis,  computed  via 
all  certificated  intermediate  points  between  trip  terminals. 
An  exception  has  been  made,  however,  for  the  computation 
of  mileage  on  Route  13  between  the  terminal  point  San 
Diego  and  the  intermediate  stop  Los  Angeles  so  as  to  reflect 
scheduled  miles  as  flown  rather  than  all-stop  miles.  Compu¬ 
tation  of  mileage  on  the  basis  of  the  present  certificate  re- 
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suits  in  an  overstatement  of  approximately  2,000  miles  daily 
in  relation  to  mileage  as  scheduled  by  the  carrier,  and  would 
unnecessarily  distort  the  base  mail  rate.  Another  factor  we 
have  considered  is  the  carrier’s  petition  before  the  Board 
for  the  transfer  of  a  portion  of  Route  13  to  Arizona 

465  Airways,  which  if  granted,  would  result  in  an  effec¬ 
tive  mail  rate  under  the  proposed  formula  which 

would  be  higher  than  that  we  have  found  to  be  reasonable 
in  the  future  year.  Accordingly,  the  all-stop  mileage  of 
18,584  estimated  to  be  flown  in  the  period  of  lowest  schedule 
frequencies  becomes  16,561  after  giving  effect  to  the  revised 
computation  with  respect  to  Route  13  mileage. 

In  accordance  with  Board  policy  as  set  forth  in  recent 
decisions,  we  will  establish  a  base  mileage  of  16,300  which  is 
slightly  less  than  the  revised  all-stop  mileage  of  16,561  to 
be  flown  in  the  period  of  the  lowest  forecast  schedule  fre¬ 
quencies.  To  offset  the  low  base  mileage,  the  base  mail  rates 
will  be  increased  proportionately,  so  that  the  effective  mail 
rate  per  revenue  plane  mile  flown,  after  operation  of  the 
automatic  adjustment  formula,  will  constitute  fair  and  rea¬ 
sonable  mail  compensation  in  accordance  with  our  determi¬ 
nation  of  the  carrier’s  need.  The  combined  effect  of  the 
higher  base  rate  and  lower  base  mileage  will  be  to  distribute 
mail  payments  more  nearly  equally  by  months,  and  at  the 
same  time  provide  a  safeguard  against  over-scheduling  in 
off-peak  seasons  with  a  view  to  maximizing  the  mail  compen¬ 
sation  payable  under  the  formula. 

Determination  of  Sliding  Scale  Mail  Rate 

In  conformance  with  the  mail  rate  formula  developed  in 
recent  cases,25  we  will  establish  for  the  period  on  and  after 
January  1, 1949,  a  sliding  scale  incentive  mail  rate  formula, 
which  will  be  reasonable  in  terms  of  an  attainable  passenger 
load  factor  and  will  decline  with  increases  in  the  pas- 

466  senger  load  factor  at  a  rate  designed  to  allow  a  pro¬ 
gressive  increase  in  the  profit  earned  by  Western. 

25  Braniff  Airways,  Inc.,  Mail  Rates,  Chicago  and  Southern  Air  Lines, 
Mail  Rates,  and  Delta  Air  Lines,  Inc.,  Mail  Rates,  supra. 


Under  the  formula  a  maximum  base  mail  rate  of  33.00 
cents  per  revenue  plane  mile  will  be  earned  by  Western  in 
each  month  when  the  passenger  load  factor  is  below  55  per¬ 
cent,  computed  on  the  basis  of  21  passenger  seats  per  DC-3 
aircraft,  40  seats  per  Convair  240  aircraft,  and  50  seats  per 
DC-4  aircraft.  For  each  one  percent  increase  in  the  pas¬ 
senger  load  factor  above  54  percent,  the  base  mail  rate  will 
be  decreased  by  1.40  cents  per  revenue  plane  mile.  The  mini¬ 
mum  base  mail  rate  of  8.40  cents  per  revenue  plane  mile 
will  be  applicable  when  the  passenger  load  factor  is  72  per¬ 
cent  or  higher.  As  we  have  pointed  out  previously,  however, 
in  no  month  so  long  as  the  anticipated  service  pattern  is 
operated,  will  the  carrier  receive  an  effective  rate  as  high 
as  the  base  rate,  since  the  base  mileage  has  been  set  below 
the  lowest  forecast  frequencies  for  the  lowest  seasonal  point 
of  the  year.  The  full  scale  of  intermediate  variations  is 
presented  in  Appendix  No.  7. 

In  the  table  below  is  shown  the  relationship  between  the 
base  and  effective  mail  rates  and  the  rate  of  return  at  vari¬ 
ous  passenger  load  factors.  The  sliding  scale  formula  will 
enable  Western  to  break  even  at  a  slightly  more  than  49 
percent  load  factor  and  provides  increase  in  the  rate  of 
return  with  each  increment  in  the  load  factor. 


467  Sliding  Scale  Mail  Rate 


Revenue 

Operating 

income 

Sliding  Scale  Mail  Rates  per  Mile  Before 

%  Return  on 
Recognized 
Investment 

Passenger 

Estimated 

Income  Taxes 

After 

Load 

Base 

Effective 

Per  Revenue 

Income 

Factor 

Rate 

Rate 

Plane  Mile 

Taxes 

50% 

33.00c 

29.52c 

1.64c 

1.4% 

55 

31.60 

28.27 

11.36 

7.0 

57 

28.80 

25.76 

13.24 

8.0 

60 

24.60 

22.01 

16.07 

9.5 

65 

17.60 

15.75 

20.78 

12.1 

70 

10.60 

9.49 

25.49 

14.7 

The  average  mail  load  carried  by  Western  in  the  first  nine 
months  of  1948  was  equal  to  155.0  pounds  per  revenue  plane 
mile  flown.  Although  the  mail  loads  for  any  one  month  may 
exceed  this  average,  the  passenger  load  factors  and  cargo 
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loads  for  the  foreseeable  future  leave  ample  capacity  to 
accommodate  the  maximum  probable  mail  loads  in  the  fu¬ 
ture  period,  even  after  allowing  for  a  substantial  increase 
in  mail  volume  as  a  result  of  air  parcel  post  service  which 
was  inaugurated  on  September  1,  1948.  Accordingly,  the 
sliding  scale  mail  rate  prescribed  herein  will  be  without 
reference  to  base  poundage  of  mail. 

Conclusion 

On  the  basis  of  the  foregoing  considerations,  we  find  that 
the  fair  and  reasonable  rates  of  compensation  to  be  paid 
Western  for  the  transportation  of  mail  by  aircraft,  the  facil¬ 
ities  used  and  useful  therefor,  and  the  services  connected 
therewith,  over  its  routes  within  the  continental  United 
States  insofar  as  authorized  by  its  certificates  of  public 
convenience  and  necessity  for  interstate  air  transportation 
and  over  its  routes  between  the  United  States  and  terminal 
points  in  Canada,  are  as  follows : 

468  (a)  For  the  period  beginning  May  1,  1944,  and 

ending  December  31, 1948,  the  amount  of  $4,252,000.26 
(b)  On  and  after  January  1, 1949,  for  each  month  during 
which  the  average  passenger  load  factor  (computed  in  the 
manner  set  forth  below)  does  not  exceed  54.99  percent,  a 
base  rate  of  33.00  cents  per  airplane  mile;  for  each  month 
during  which  the  average  passenger  load  factor  exceeds 
54.99  percent,  a  base  rate  per  airplane  mile  which  shall  be 
less  than  33.00  cents  by  1.40  cents  per  airplane  mile  for  each 
one  percent,  or  fraction  thereof,  by  which  the  average  pas¬ 
senger  load  factor  exceeds  54.99  percent,  provided  that  in 
no  event  shall  the  base  rate  per  airplane  mile  be  less  than 
8.40  cents;  said  average  passenger  load  factor  per  month 
shall  be  computed  to  the  nearest  hundredth  of  one  percent 
and  shall  be  derived  by  dividing  the  total  revenue  passenger 
miles  flown  in  scheduled  passenger  service  during  the  month 
by  the  total  seat  miles  operated  during  the  month,  the  total 

-e  This  amount  of  mail  pay  is  equal  to  14.20  cents  per  revenue  plane 
mile  flown  in  scheduled  service. 
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scat  miles  to  be  derived  by  multiplying  the  number  of  miles 
operated  in  scheduled  passenger  service  with  each  type  of 
aircraft  bv  the  following  standard  number  of  seats  estab- 
lished  for  purposes  of  this  computation  for  such  aircraft: 

DC-3  type  aircraft — 21  seats; 

Convair  240  type  aircraft — 40  seats ; 

All  four-engine  aircraft  types — 50  seats, 
said  base  rates,  which  are  set  forth  in  Appendix  No.  7  hereof 
for  each  average  passenger  load  factor,  and  the  effective 
rates  per  airplane  mile  to  be  derived  therefrom  shall  be 
paid  on  the  mileage  (without  regard  to  any  base  poundage 
of  mail)  and  under  the  terms  herein  stated,  as 
469  follows : 

(1)  For  each  month  during  which  the  average 
daily  scheduled  mileage  is  not  greater  than  the  average 
daily  designated  mileage  and  does  not  exceed  16,300  miles, 
the  appropriate  base  rate  per  airplane  mile  set  forth  in 
Appendix  No.  7. 

(2)  For  each  month  during  which  the  average  daily 
scheduled  mileage  exceeds  the  average  daily  designated 
mileage  but  does  not  exceed  16,300  miles,  an  effective  rate 
per  airplane  mile  (computed  to  the  nearest  hundredth  of  a 
cent)  which  bears  the  same  relation  to  the  appropriate  base 
rate  per  airplane  mile  set  forth  in  Appendix  No.  7  as  the 
average  daily  scheduled  mileage  bears  to  the  average  daily 
designated  mileage. 

(3)  For  each  month  during  which  the  average  daily 
scheduled  mileage  exceeds  16,300  miles,  an  effective  rate 
per  airplane  mile  (computed  to  the  nearest  hundredth  of  a 
cent)  which  bears  the  same  relation  to  the  appropriate  base 
rate  per  airplane  mile  set  forth  in  Appendix  No.  7  as  16,300 
miles  boars  to  the  average  daily  designated  mileage. 

The  aforesaid  rates  per  airplane  mile  shall  be  applied  to 
the  direct  airport-to-airport  mileage  between  points  served 
for  the  carriage  of  mail  on  each  trip  flown  on  a  schedule 
designated  or  ordered  to  be  established  by  the  Postmaster 
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General  for  the  carriage  of  mail;  provided,  however,  that  if 
any  scheduled  flight  is  operated  in  two  or  more  sections 
between  any  two  points  served  for  mail  and  mail  is  trans¬ 
ported  on  more  than  one  such  section,  the  aggregate  of  the 
sections  so  used  shall,  for  all  purposes  of  computing  com¬ 
pensation  except  the  computation  of  the  average  passenger 
load  factor,  be  treated  as  a  single  flight,  and  the  rates  shall 
be  applied  to  the  airport-to-airport  mileage  flown  by  that 
section  which  covers  the  greatest  airport-to-airport  mileage 
between  points  served  for  mail. 

The  average  daily  scheduled  mileage  shall  consist  of  the 
mileage  of  all  scheduled  trips,  exclusive  of  trips  cancelled 
by  management  with  a  view  to  reducing  the  volume  of  serv¬ 
ice  operated,  and  the  average  daily  designated  mile- 
470  age  shall  consist  of  the  mileages  of  all  scheduled  trips 
designated  or  ordered  to  be  established  by  the  Post¬ 
master  General  for  the  carriage  of  mail;  such  mileages  shall 
be  computed  as  though  the  mileage  of  each  trip  were  the 
airport-to-airport  distance  via  all  certificated  points  along 
the  flight  route  between  the  terminals  of  each  trip,  with  the 
exception  that,  on  trips  serving  the  points  in  the  certificate 
of  public  convenience  and  necessity  between  the  terminal 
point  San  Diego  and  the  intermediate  point  Los  Angeles  on 
Route  13,  the  scheduled  mileage  and  designated  mileage  of 
trips  scheduled  (1)  between  San  Diego  and  Yuma,  (2)  be¬ 
tween  San  Diego  and  Los  Angeles,  and  (3)  between  Los 
Angeles  and  Palm  Springs,  shall  be  computed  as  though 
such  mileage  were  the  distance  via  the  certificated  stop 
points  between  the  above  named  points  in  the  sequence  set 
forth  for  each  trip  in  the  carrier’s  schedules  filed  with  the 
Board.  The  average  daily  scheduled  mileage  and  the  aver¬ 
age  daily  designated  mileage  shall  be  determined  for  each 
calendar  month  by  taking  the  average  (computed  to  the 
nearest  mile)  of  the  daily  mileages  of  regularly  scheduled 
trips,  exclusive  of  trips  cancelled  by  management  with  a 
view  to  reducing  the  volume  of  service  operated,  and  of 
regularly  designated  trips,  respectively,  for  the  seven  days 
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of  the  week,  without  regard  to  any  variations  of  scheduled 
or  designated  mileages,  respectively,  on  holidays. 

The  compensation  provided  herein  shall  be  inclusive  of 
and  not  in  addition  to  the  mail  compensation  heretofore 
received  by  the  carrier  for  mail  transported  on  and  after 
May  1,  1944. 

An  appropriate  order  will  be  entered. 


108 


”©  M 

Z  SC  O  e3  o 
W  EC  OCirtO 
3  NWS CfJ 

S  'S  eo  c-  « 10 

■  CM  CM 

i-r  CM 


>-  < 


© 

j- 


MrtNCSO 
CJlOUJO'? 
0_CM  Xrtio 

CM 


OTJOCCC- 
Tp  C-  S3  Cl  »-i 

oq.-T.us  <®.re 

M130N 
-T  CM 


© 

Tp 


i© 

tp 

© 


c-  ©  ©  © 

i©  ®  ®  sc 

cc  ia  ec 
©  co  cm  © 


tp 

© 

© 


r,  *•  eB 

IN  V  ” 
*1  3 

x.Z 

Cl  N 

>>5 


©f--C»a 
CM  ©  ©  C- 


cc  c-  oo  i© 

CM  CM 
«  CM 


00  CM  -P  E-  © 
ci  c:  ci  ec  tp 
©CM  Ci-NlO 

cm" 


N  Cl  00  00  H 

©  ©  CM  ©  CM 


TP  u©  l©  CM 
-r  CM 


00 

CM 


© 

© 


©  Tf  ©  t- 
©  «  ©  tP 
00  ©  00  © 
©  SC  1-1  © 


tp 

© 

© 


© 


co 


00 

CM 


rt  ©  ©  CM 
©  ©  ©  .-n 


©  00  ©  © 
©  © 


CO  ©  c-  ©  © 

H  00  T«  ©  © 
00  CM  ©  *P 


©  SO  ©  0C  CM 
©  ©  CM  ©  CM 
C—  TP  ~Z  © 

-  . 00  -SC 

«—  "C<  Tr  cm 

rt  CM 


e 

Tp  © 
©  © 
z  n 


in  i-tesNot'C'o 
©  c-  sc  -c*  00  ©  o  - 

•  •  •  .....  L.O 

r*-  O  TT  r?  X  ^  iO  in 

o  cc  03  ira  ^  ^ 


o 

£ 


fc 

w 

< 


=©  X 


S  =© 

T* 

QQ 

w  £ 


Cx 


IN 

Xl 

-fci 

CO 

% 

© 


tx 

T* 


ec 

03 


o 


op 

Ol 


00 

03 


*  -5* 

III 

o  £«© 
SKcm 
00  — ■ 


©OCX 

ooci-ncop- 

M  tp  r:  53  o 

1-1  Cl 

xcicn 

O  Cl  Tp  CC  cc 

no  -CMC- 

®s^ 

c-  o 

00  SC  T  H  o 

S 

0-  O  00  S3 

us 

C-(N  04 

—<  Tp 

53  53 

TH 

CO 

H  CM 

v<i 

Tp  O  0-  TP 

OC  CM  00  X  CM 

£ 

F-  l&  03  *-«  CO 

r-  ec 

—  'O  X  N 

O  CM  oc  CC  uo 

o  x  — :  o  o 

«c» 

CM  S3 

53-00.  CM 

CM  Tp  1-1  — <  O 

®«*o  S 

oo  -n  us  x 

00* 

Ci  03  03 

cm  ec 

Cl  o 

1-H 

»-H  CO 

NT  CM 

«  13 

O  X  O  lO 

Tp  o  1  IOTP 

C-53  Cl  TN  Cl 

ec  ec 

xuirao 

O  «  1  00  l© 

oc  oo  •  o  - 

■^uo 
o  o 

ci”w-c-: 

<3  CM  O 

c©  Tp  00  00 

i-T 

O  CM  — 

1-1  Tp 

Cl  o 

rH 

O  1C 

CM  O  CO  00 

ec  -n  |  i©  h 

ec  i©  o  i©  ci 

eoi© 

o  oo  ci  ec 

sccc  1  i©  o 

CM  CM  tt  OC  tp- 

O  -H  C- 

^L^-cS^-ci 

i—i  sc 

CM  CM  O  Cl 

Tp 

Tp  l©  00  *-l 

1-1  TP 

Tp  TP 

h  CC  SC  00  00  ©  ©  03 

CM  ©  CM  — <  00  CC  nN  X 

41  Tj<  ©  oi  ec  ©  5o 

©  ec  cm  ©  ©  ** 


©  O  t>  N  ©  C  X  IJ 

"P  Tp  ©  TP  00  00  • 

.  .  •  •••«• 
o_  hho©cmcio 

©  TP  00  TJ1  nN  h 


is  lO 

-r  ©C-©CM©©© 
00  00|-I00©C0©  • 
•  •  ••••••  qh 

ci  ©  oo  c«  i-H  ©  ©  <-3 

©  TP  TP  ©  ©  50 


oo 

oo 


N 

© 

© 

-  Op. 

' — ' ' 

o  cr.  O  5^ 

oo=:i  © 
®  ~  ©  U  o 
w“~  O® 

sir 

o 


ec  ^ 

~  OTZ 
tr  &c* 


Q  '  CO 
r»  cw  r,  S  s  t* 

jS  eswJ  o  © 


u  v . 

C  os  cs 

03 


© 

bC 

© 

bC 

be 

C3 


© 

s 

© 

> 

© 


©  3  “™ 
23MS 


l-s 

II 

©  > 


»—<  MM  M 


tc  £  4J> 

*—  C/2  ^ 

ip 

J/3  *—  O 
GS  X  U 
C0  >  III  JLu 


o 

o 

O 

CO 

o 


o 

E- 


u 

o 

& 

>»  o 
o 

©  w— * 

© 

3 

©  © 
"C  ©  -*-* 
©  i-  3 
■£&l  o 

C  J-I 
!-  C.1— ' 
o  — 

2.  1.  Si 

OH  g. 
S  =  x 

2  O 
^  ^ 
o2>» 


u 

o 

& 

r* 

-2 

£ 

CO 

»* 


»C  O 
WiO  I 
CV]  iC  | 

irSo 

LO  LO 


OMflo 
OCiN  • 

...  Cj 

OOiOn 
IO  US  O 


ss 

o 


r>3  i2 
>>  o 

Cm  C 

Ci 

—  tn 

•— 

.  o 

3  O  w 
o=*,© 

si 

be 

v.  c>  O 

c"*"  — 


C  3 
"  © 


co 

CO 

O 

as 

r_i  5? 


© 

> 

< 


© 

a©:'  c 
©330 
* 

N  M 

— .  ©  ©  © 


©  >,< 
to  — 
co  •— 

CuG 


« 

3 


© 
3 
3 

© 

>,  ©  ©  > 

3bCbC3©b£b£o 

-  «  «  oq  s  ;«« 
1—1  u  u 
©  © 

>  > 

<< 


u 
© 
b£  © 
3  K 


© 

be 

« 

be 

be 

© 

S 

j=  5 


©  "3 

gs 

t-  -3 

<rj  © 


—  ~  —  © 
>,©  ©  > 
©  >  >  « 
CN<<Si 


O  “  y  M  5  51 

to  3 ©  —  3 

«  X  u  X  «  ©  2 

cu  w  &h  w  S  >  © 


©  > 

«< 


109 


472 


Appendix  No.  1 
Explanatory  Notes 


Explanatory  Notes 

1  Scheduled  and  non-scheduled  service. 

2  Scheduled  service  only. 

3  Computed  on  the  basis  of  190  lbs.  per  passenger  including  free  bag¬ 
gage. 

4  Computed  on  the  basis  of  standard  weights  as  follows : 

DC-3  —  2.4  tons 

DC-4  —  6  tons 
CV-240  —  4.5  tons 
Lodestar  — 1.5  tons 

5  No  segregation  of  freight  data  reported  prior  to  July  1,  1945. 
c  Estimated  from  actual  data  for  first  nine  months. 

#*#•*••••# 


APPENDIX  NO.  2 


Operating  Result*  for  the  P**t  Period 
A*  Reported  and  a*  Adjusted 

(In  Thousands) 


Hay  1-Dec.  31,  1944 

Tear  1945 

Tear  1946 

Tear 

1*7 

As  As 

Roportod  Adjusted 

As  As 

Reported  Adjusted 

As  As 

Reported  Adjusted 

A* 

Reported 

As 

Adjusted 

■Non-Mail  Revenues 

Passenger 

$  2,22Q 

*  2,229 

$  4,778 

$  4,778 

e  9,358 

♦  9,358 

*  8,636 

$  8,636 

Express 

(66 

60 

135 

135 

173 

173 

146 

146 

Prolght 

(  - 

mm 

2 

2 

57 

57 

120 

120 

Excess  Baggage 

51 

51 

44 

44 

68 

68 

70 

70 

Other 

78 

46 

_2gi 

182 

136 

■  1  »  ■ 

_A2£ 

_i§2 

Total  Non-Mail  Revenue 

$  2,4c4 

*  hzn 

S  SiSii 

$  ?,i4i 

♦  ?f7?2 

*2i2£ 

*2*222 

$  9,241 

Operating  Srp^  \c  - 

Flying  Open, w ions 

$ 

463 

Z  463 

$  1,169 

$  1,167 

$  2,095 

$  2,070 

$  2,005 

$  1,965 

Direct  Maint.  -  Flight  "quipnent 

297 

239 

737 

672 

1,733 

1,220 

1,482 

1,433 

Depreciation  -  Flight  Equipment 

166 

_5i 

-» 

149 

1,126 

876 

1,455 

4122 

Total  Direct  Expense 

£ 

y 

926 

$  760 

0  2,345 

$  1,988 

§ 

0  4,166 

$  4,950 

3 

o> 

Ground  Oporations 

A 

V 

ueo 

$  45o 

0  828 

$  828 

0  1,737 

8  1,722 

$  1,649 

$  1,54s 

Ground  and  Indirect  Maintenance 

191 

191 

409 

409 

825 

825 

827 

817 

Passenger  Service 

212 

212 

452 

462 

903 

888 

795 

792 

Traffic  and  Sales 

258 

238 

627 

627 

1,351 

1,551 

1,254 

1,182 

Advertising  and  Publicity 

83 

83 

191 

189 

454 

442 

342 

542 

General  and  Adnir.i  strati ve 

289 

289 

559 

539 

986 

965 

990 

860 

Depreication  -  Ground  Equipment 

57 

37 

54 

54 

100 

100 

154 

154 

Total  Ground  and  Indirect  Expense 

$  1,510 

0  1,510 

0  3,130 

$  5,108 

$  6,356 

$  6,295 

$  6,009 

$  5.695 

ITovision  for  'tfago  and  Price  Increases 

_ 

_ 

Amortization  of  Pro-Operating  and  Training  Expenses 

_ 

_ 

26 

28 

Amortization  of  Route  68  Development  Expense 

- 

- 

- 

_ 

22 

pi; 

Amortisation  of  Extension  and  Development  Expense 

- 

5 

5 

9 

10 

Caph  Discount  Inc one 

- 

-2 

- 

-4 

- 

-8 

•• 

-4 

Total  Operating  .expense 

$ 

2,436 

$  2,273 

%  5,475 

$  5,097 

$11,510 

$10,508 

$10,959 

$10,557 

Net  Operating  Loss  Before  Mail  Pay 

$ 

52 

$ 

$  262 

$  -44 

$  1,518 

$  716 

$  1,664 

$  1,096 

Property  Retirement  Income  or  Loss  (Net) 

$ 

_ 

$  u 

$ 

$ 

$  _ 

V 

$  -136 

$ 

$  -13 

Net  Profit  from  Sale  of  Route  68 

___ 

— 

-794 

Break-Even  Need 

$ 

32 

$  ;95 

$  262 

$  ;44 

$  1,518 

$  580 

v  1  ^604 

S  289 

APPEND  DC  NO.  2 
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Reported  Adjusted 


Per  Hererm* 
Plftae  liile 


$  6,261 

3  6,261 

331,262  3 

- 

331,262 

104*38/ 

96 

96 

618 

— 

618 

2#06 

158 

158 

357 

- 

537 

1.13 

53 

53 

266 

- 

266 

•89 

286 

100 

-h?XL 

— JS. 

24*5 

3  6,856 

3  6,670 

»2^6o  i 

— 3I4I1 

iio,^cy 

3  1,922 

3  1,858 

1,058 

1,031 

878 

850 

*iS 

*?,7# 

3  1,485 

3  1,199 

568 

558 

677 

652 

1.065 

952 

255 

230 

898 

658 

216 

216 

$  5,162 

3  4,458 

139 

- 

- 

10 

•• 

8 

- 

-5 

3  9rl^ 

3  8,19b 

3  2,303 

3  1,520 

3 

3  29 

3  2.303 

3  1.549 

3  7,£>5k 

3 

-131  B 

5,357 

-762  C 

4,022 

-910  D 

fr7,o?3 

3 

3  6,157 

f 

4*00  E 

2,820 

-20  F 

3,01*7 

4a  0 

4,535 

-212  H 

1,325 

-39  1 

3,722 

-4il  J 

561 

- 

322,167 

$ 

-1,123  K. 

139 

-139  K 

- 

6l  L 

- 

56  M 

- 

37  N 

—  —25  0 

*19,559  3  ‘=2^5U 


3  5,719  3  -2.590 

3  -  3  -116  P 

_ ^  -794  Q 

*  5,779  3  -5,500 


3  7,523 

25.12/ 

4,595 

15-34 

Jxll2 

10*39 

52s§2< 

3  5,757 

19,22/ 

2,800 

9.35 

3,006 

10.04 

4,323 

144*3 

1,286 

4*29 

3,311 

11*05 

561 

1*87 

321,044 

70.25/ 

61 

0.20 

56 

0.19 

37 

0*13 

-23 

33b',4o5 

-0.08 

121.514/ 

* 

10.6b/ 

3  -116 

-0.38 

-794 

-2.65 

3  2,279 

7.61/ 
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474  Appendix  No.  2 

Explanatory  Notes 


A.  To  offset  incidental  revenues  against  operating  expenses: 

Lodestar  and  Stinson  rented  to  Inland  in  1944  and  1945  103,907 

DC-4  rented  to  United  in  1947  54,118 

Revenues  from  services  to  others  in  1948  186,000* 


Total  $344,025 

B.  1.  Lodestar  and  Stinson  costs  in  1945  $2,000 

2.  Training  expense  in  1946  related  to  Route  68. 

DC-3  $47,962 

DC-4  40,003 


3.  Retroactive  pilots’  pay  applicable  to  1946  $63,224* 

4.  Retroactive  pilots’  pay  transferred  to  1946: 

Eliminated  from  1947  expense  $40,165 

Eliminated  from  1948  expense  23,059 


$  63,224 

5.  Excess  of  carrier’s  estimate  over  cost  per  hour 
for  last  6  months  of  1948: 

DC-3  at  38.61  per  hour  flown  $  2,104 

DC-4  at  66-73  per  hour  flown  39,316 


$  41,420 


Total  $131,385 

C.  1.  DC-3  overhaul  expense  in  period  in  excess  of  amortiza¬ 
tion  of  “built-in”  and  actual  overhauls.  $  2,197 

2.  To  adjust  reserve  for  aircraft  and  engine  repairs: 

DC-3  $  63,598 

DC-4  79,853 


$143,451 

3.  Training  expense  in  1946  related  to  Route  68  $  38,139 

4.  Excessive  DC-3  maintenance  costs  over  30.00  per  hour: 

1946  $290,775 

1947  '  160,911 


$451,686 

♦Denotes  addition. 

475 

5.  Excess  of  carrier’s  estimate  over  constructive  cost 
per  hour  for  last  6  months  of  1948: 


DC-3  at  16.99  per  hour  flown  $  17,816 

DC-4  at  35.98  per  hour  flown  48,020 


6.  To  eliminate  costs  of  Stinson  and  Lodestar 

Disallowed  1944-1947  61,067 

Total  $762,376 
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D.  1.  Extension  of  service  life  of  DC-3  equipment 


2.  Excess  equipment  disallowed: 

Lodestar  $44,900 

Stinson  and  AT-6’s  10,525 

DC-3  aircraft  and  engines  62,623 

DC-4  aircraft  and  engines  176,728 


3.  Depreciation  on  DC-3  “built-in”  overhauls 

4.  Excessive  accrual  of  reserve  for  loss  on  retirement 

of  non-rotatable  spare  parts  and  assemblies: 
Accrual  on  DC-3  parts  $157,737 

Less:  Allowance  50,767 


Disallowance 

Accrual  on  DC-4  parts  $281,271 

Less:  Allowance  200,000 


Disallowance 


5.  Replacement  of  equipment  by  CV-240: 
DC-3  equipment 
DC-4  equipment 


6.  Variance  of  carrier’s  estimate  of  CV-240  deprecia 
tion  from  allowance 

Total 

E.  1.  Pre-Operating  costs  in  1946 

2.  Divestment  costs  applicable  to  Route  68: 

1947 

1948 


3.  Offset  of  expenses  applicable  to  incidental  revenues 

4.  Wage  increase  for  last  half  of  1948 

Total 

476 

F.  Divestment  costs  applicable  to  Route  68: 

1947 

1948 

G.  1.  Pre-operating  costs  of  Route  68  in  1946 

2.  Entertainment  expense  in  1947 

3.  Divestment  costs  applicable  to  Route  68  in  1948 


H.  1.  Divestment  costs  applicable  to  Route  68: 

1947 

1948 


2.  Wage  increase  last  half  of  1948 

3.  Offset  of  expenses  applicable  to  incidental  revenues 

Total 


$224,985 


$294,776 

59,243 


$106,970 


81,271 


$188,241 

$  34,701 
62,172 


96,873 
$  45,396 


$909,514 
$  15,000 

$101,000 

179,000 


$280,000 

125,000 

20,000* 


$400,000 


$  10,000 
10,000 


$  20,000 
$  15,000 
1,000 
25,000 


$  41,000 

$  72,000 

100,000 


172,000 
$  10,000* 
50,000 


$212,000 


•Denotes  addition. 
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I.  1.  Contributions  and  entertainment  expense: 

1945 

1946 


2.  Pre-operating  expense  applicable  to  Route  68  in  1946 

3.  Divestment  costs  applicable  to  Route  68  in  1948 


J.  1.  Contributions  and  entertainment  expense: 

1945 

1946 

1947 


2.  Pre-operating  expense  applicable  to  Route  68  in  1946 

3.  Additional  allocation  to  Inland: 

1947 

1948 


4.  Divestment  costs  applicable  to  Route  68: 

1947 

1948 


477 

5.  Offset  of  expenses  applicable  to  incidental  revenues 
Total 

K.  Allowance  for  wage  increase  included  in  functional 

accounts. 

L.  Amortization  of  pre-operating  expense  based  on  a  5-year 

period. 

DC-4  aircraft  and  Route  68 
Convair  240  aircraft 


M.  Amortization  of  capitalized  maintenance  expense 

applicable  to  Route  68  based  on  a  5-year  period. 

N.  Amortized  on  a  5-year  basis. 

O.  Cash  discounts  treated  as  a  credit  to  expense. 

P.  Net  gain  over  past  period  after  deducting  losses. 

Q.  Profit  from  route  sale  considered  “other  revenue”. 


$  2,000 
6,000 


$  8,000 
8  6,000 
25,000 


8  39,000 

$  20,000 
9,000 
14,000 


$  43,000 

$  12,000 

$  18,000 

68,000 


$  86,000 

$  98,000 
136,000 


$234,000 


36,000 


$411,000 


$  51,000 

10,000 


$  61,000 


•Denotes  addition. 
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Appendix  Xo.  3 


Operating  Results  for  a  Future  1  ear 
As  Estimated  by  Western  and  as  Adjusted  by  the  Board 


Non-Mail  Revenues 

Western 

Estimate1 

(000) 

Adjusted  Estimate 
Per 

Revenue 

Amount  Plane  Mile 

(000) 

Passenger 

$7,688 

$7,688 

123.95c 

Express 

88 

88 

1.42 

Freight 

179 

179 

2.89 

Excess  Baggage 

69 

69 

1.11 

Other 

260 

110  A 

1.77 

Total  Non-Mail  Revenue 

$8,284 

$8,134 

131.14c 

Operating  Expenses 

Flying  Operations 

Direct  Maintenance — Flight 

$1,917 

$1,875  B 

30.23c 

Equipment 

Depreciation — Flight 

1,393 

1,419  C 

22.88 

Equipment 

727 

379  D 

6.11 

Total  Direct  Expense 

$4,037 

$3,673 

59.12c 

Ground  Operations 

Ground  and  Indirect 

$1,476 

$1,445  E 

23.29c 

Maintenance 

600 

595  E 

9.59 

Passenger  Service 

763 

763 

12.30 

Traffic  and  Sales 

1,048 

1,062  E 

17.12 

Advertising  and  Publicity 

252 

252 

4.06 

General  and  Administrative 
Depreciation — Ground 

1,070 

870  E 

14.03 

Equipment 

220 

220 

3.55 

Total  Ground  and  Indirect 

Expense 

$5,429 

$5,207  E 

83.94c 

Provision  for  Wage  and  Price 

Increases 

Amortization  of  CV-240  Pre¬ 

$  472 

$  — F 

operating  Expense 
Amortization  of  Extension  and 

— 

30  G 

0.48 

Development  Expense 

— 

6  G 

0.10 

Cash  Discount  Income 

— 

— 5  H 

—0.08 

Total  Operating  Expense 

$9,938 

$8,911 

123.46c 

Break-Even  Need 

$1,654 

$  777  J 

12.52c 

1  It  is  intended  that  these  data  reflect  the  carrier’s  latest  estimates. 
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479  Appendix  No.  3 

Explanatory  Notes 

A.  To  offset  incidental  revenues  against  operating  expenses 

pertaining  thereto 

B.  Excess  of  carrier’s  estimate  over  cost  of  $38.61  per  DC-3 

hour  flown 

C.  Excess  of  carrier’s  estimate  over  cost  of  $15.82  per  DC-3 

hour  flown 

Wage  and  price  increases 

D.  1.  Extension  of  service  life  of  DC-3’s 

2.  Replacement  of  DC-3’s  by  Convair  240’s 

3.  Excess  Equipment: 

DC-4  aircraft  and  engines 

4.  Excess  of  estimated  accrual  over  allowance  for  loss 

on  retirement  of  non-rotatable  spare  parts 

5.  Depreciation  on  DC-3  built-in  overhauls 

6.  Variance  of  carrier’s  estimate  of  Convair  240  depre¬ 

ciation  from  allowance 

Total 


E. 


Offset 

Against 

Incidental 

Wage  and 
Price 

Excess 

Account 

Revenues 

Increase 

Expense 

6100 

$100,000 

$  69,000* 

$  — 

6200 

25,000 

20,000* 

— 

6400 

20,000 

34,000* 

— 

6600 

5,000 

35,000* 

230,000 1 

$150,000 

$158,000* 

$230,000 

1  Includes  additional  allocation  to  Inland  of  $84,000. 


F.  Allowance  of  $215,000  reflected  in  functional  accounts; 

balance  of  $241,000  not  recognized. 

G.  Amortized  over  a  five-year  period. 

H.  Estimated  from  1948  experience. 


$150,000 

$  42,243 

31,327 

57,000* 


$  25,673* 
$141,757* 
75,292 

174,000 


$177,315 

$  5,250 
6,944 

$228,003 


$347,732 


Total 

$  31,000 
5,000 
14,000* 
200,000 


$222,000 


*Denotes  addition. 
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480  Appendix  No.  4 

Operating  Expenses  per  Revenue  Ton  Mile  and  Available 
Ton  Mile  As  Reported  and  As  Adjusted 


Per  Rev.  Ton  Mile 
Aircraft  Oper.  Expenses 
As  Reported 
As  Adjusted 

Ground  &  Indir.  Expenses 
As  Reported 
As  Adjusted 
Total  Oper.  Expenses 
As  Reported 
As  Adjusted1 
Per  Avail.  Ton  Mile 
Aircraft  Oper.  Expenses 
As  Reported 
As  Adjusted 

Ground  &  Indir.  Expenses 
As  Reported 
As  Adjusted 
Total  Oper.  Expenses 
As  Reported 
As  Adjusted1 


8  Months 
Ended 

For  the 

Twelve  Month  Period  Ended 

12-31-44 

12-31-45 

12-31-46 

12-31-47 

12-31-48 

18.81 

22.58 

25.27 

28.42 

32.72 

15.43 

19.14 

21.25 

26.28 

31.71 

30.67 

30.13 

32.42 

34.50 

43.78 

30.67 

29.92 

32.08 

32.70 

37.64 

49.48 

52.71 

57.68 

62.92 

77.78 

46.25 

49.07 

52.90 

59.272 

69.71 

16.76 

18.48 

15.20 

15.44 

15.77 

13.76 

15.67 

12.78 

14.28 

15.28 

27.33 

24.67 

19.51 

18.74 

21.10 

27.33 

24.50 

19.31 

17.77 

18.14 

44.09 

43.16 

34.71 

34.18 

37.44 

41.21 

40.18 

31.83 

31.192 

33.60 

includes  non-operating  items  for  rate-making  purposes. 
2Does  not  reflect  profit  from  sale  of  Route  68. 


Future 

Year 


26.19 

26.19 

39.21 

36.47 

71.78 

65.10 


16.04 

14.41 

21.57 

20.05 

39.48 

35.81 


481  Appendix  No.  5 

Reported  and  Recognized  Investment 
For  the  Period  May  1,  1944 — December  31, 1948 

(In  Thousands) 

Average  for  the 
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4S2  Appendix  No.  5 

Explanatory  Notes 


1946 

1947 

1948 

(In  Thousands) 

Average  Reported  $(1,681) 

$(3,649) 

$  (258) 

Short  Term  Notes 

Eliminated 

1,652 

2,833 

227 

$ 

(39) 

$  (816) 

$  (31) 

Pro-Rate  with  Inland 

28 

7 

—90 

$ 

(ID 

$  (809) 

$  (121) 

Add  Retroactive  Mail  Pay 

150 

340 

567 

Adjusted  Net  Working 

$  (469) 

$  446 

Capital  $ 

139 

1944 

1945 

1946 

1947 

1948 

(In  Thousands) 

$718 

Average  Reported 

$438 

$793 

$1,199 

$1,448 

Less: 

$  428 

$411 

Investment  in  Affiliates 
Equipment  Purchase 

$432 

$474 

$  463 

305 

Funds 

— 

313 

731 

1,018 

Misc.  Investments  Allowed 

$  6 

$  6 

$  5 

$  2 

$  2 

1944 

1945 

1946 

1947 

1948 

(In  Thousands) 

Average  Reported 

706 

1,178 

4,534 

7,237 

6,656 

Elimination: 

Lodestar,  Stinson,  and 

AT-6  Aircraft 

32 

20 

12 

3 

— 

DC-3  Aircraft 

Conversion  Costs  on  DC-3 

38 

— 

54 

25 

Aircraft 

— 

173 

50 

— 

— 

DC-3  Aircraft  and  En- 

gines  Replaced  by 
CV-240 

_ 

_ 

_ 

16 

DC-3  Aircraft  and  Spare 

Parts  Allocated  to  In¬ 
land 

284 

240 

152 

DC-4  Cargo  Aircraft 

DC-4  Aircraft  and  En- 

— 

— 

125 

198 

146 

gines  Replaced  by 
CV-240 

336 

Excess  DC-4  Engines 
Convair  Engines  and 

— 

— 

40 

75 

— 

Spare  Parts 

— 

— 

— 

88 

240 

Construction  Work  in 

Progress — Hangar 

— . 

— 

52 

374 

— 

Allocation  of  Hangar  In- 

vestment  to  Inland 

— 

— 

— 

370 

555 

Total  Eliminations 

Add:  Increase  in  DC-3 

70 

193 

617 

1,373 

1,445 

Book  Value 

Due  to  Extension  of 
Service 

Life  to  6-30-49 

57 

190 

386 

399 

93 

Net  Adjustment  to  Re- 

ported  Operating 
Property 

13 

3 

231 

974 

1,352 
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4S3  Appendix  No.  5 

D.  Property  not  used  or  useful  for  certificated  operations. 

E.  Average  balance  of  costs  capitalized  as  provided  herein. 

F.  Average  balance  of  capitalized  development  costs  related  to  Route 
68  and  offset  against  profit  from  sale  on  September  15,  1947. 

G.  Capitalized  extension  and  development  costs  accrued  over  period. 
Unamortized  balance  of  $26,058  applicable  to  Route  68  offset  against 
profit  from  sale  on  September  15, 1947. 


4S4  Appendix  No.  6 

Estimated  and  Recognized  Investment 
For  a  Future  Period 
(In  Thousands) 

Western’s 


Estimate 

12-31-48 

Adjustments  Recognized 

Working  Capital: 

Current  Assets 

Prepayments  and  Other  Deferred 

1,397 

Charges 

600 

Total 

1,997 

Current  Liabilities 

3,285 

Deferred  Credits 

300 

Total 

3,585 

Net  Working  Capital 

(1,588) 

$2,473  A 

885 

Investments  and  Special  Funds 
Operating  Property  and  Equipment 

404 

—396  B 

—2,121  C 

8 

(Net) 

Non-Operating  Property  and  Equip¬ 

8,137 

6,016 

ment  (Net) 

Pre-Operating  and  Training  Cost 

188 

— 188  D 

— 

Capitalized 

— 

140  E 

140 

Extension  and  Development 

— 

15  F 

15 

Total  Investment 

7,141 

—77 

$7,064 

► 


* 


► 


► 


i 
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Appendix  No.  6 


Explanatory  Notes  to  Future  Investment 
(In  Thousands) 


A.  Working  capital  reported  $(1,588) 

Allocation  to  Inland  31 


$(1,619) 

Add:  Retroactive  mail  pay  less  income  taxes  680 


$  (939) 

Add:  Notes  payable  eliminated  from  current  liabilities  1,824 


Working  capital  recognized  for  rate-making  purposes  $  885 


B.  To  eliminate  investment  in  Inland. 

C.  Claimed  operating  property  and  equipment  $  8,137 

Elminations: 

DC-3  equipment  replaced  by  CV-240  $  47 

DC-3  equipment  allocated  to  Inland  106 

DC-4  equipment  replaced  by  CV-240  1,422 

Investment  in  Los  Angeles  hangar 
allocated  to  Inland  546 


Total  Eliminations  $  2,121 


Recognized  operating  property  and  equipment  $  6,016 

D.  Property  not  used  or  useful  for  certificated  operations. 

E.  Capitalized  costs  related  to  inauguration  of  service  with  Convair  240’s. 

F.  Unamortized  balance  of  recognized  extension  and  development 
expense. 
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Appendix  No.  7 


Sliding  Scale  Mail  Rates 

at  the  Average  Monthly  Passenger  Load  Factors  Indicated1 


Revenue  Passenger 

Applicable  Base  Rate 

Load  Factor  in  Percent2 

per  Airplane  Mile3 

54 

33.00 

55 

31.60 

56 

30.20 

57 

28.80 

58 

27.40 

59 

26.00 

60 

24.60 

61 

23.20 

62 

21.80 

63 

20.40 

64 

19.00 

65 

17.60 

66 

16.20 

67 

14.80 

68 

13.40 

69 

12.00 

70 

10.60 

71 

9.20 

72 

8.40 

1  The  passenger  load  factor  is  to  be  predicated  upon  a  plane  of  21  seats 
for  miles  flown  with  DC-3  type  aircraft,  of  40  seats  for  miles  flown  with 
Martin  202  or  Convair  240  type  aircraft,  and  of  50  seats  for  miles  flown 
with  four-engine  type  aircraft. 

-  After  each  of  the  figures  in  this  column,  the  words  “and  fraction 
thereof”  are  to  be  understood. 

s  When  the  passenger  load  factor  is  less  than  55  percent,  the  maximum 
base  rate  of  33.00  cents  per  airplane  mile  will  apply  and  when  72  percent 
or  more,  the  minimum  base  rate  of  8.40  cents  will  apply. 
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Orders 

Serial  Number  E-2333 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

487  Adopted  by  the  Civil  Aeronautics  Board 
At  Its  Offices  in  Washington,  D.  C. 

On  the  30th  Day  of  December,  1948 

Docket  No.  1374 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States 
and  terminal  points  in  Canada. 

Order  to  Show  Cause 

The  Board  having  considered  all  of  the  information  and 
data  set  forth,  or  specifically  referred  to,  in  the  Statement 
of  Tentative  Fndings  and  Conclusions,  together  with  the 
Appendices  attached  thereto,  dated  December  30,  1948 
(hereinafter  referred  to  as  the  “Statement”),  which  State¬ 
ment  is  attached  hereto  and  made  a  part  hereof,  and  having 
on  the  basis  thereof  made  the  tentative  findings  and  con¬ 
clusions  set  forth  in  the  Statement : 

IT  IS  ORDERED,  That  Western  Air  Lines,  Inc.,  is  di¬ 
rected  to  show  cause  why  the  Board  should  not  make  final 
the  findings  and  conclusions  set  forth  in  the  Statement, 
and  upon  the  basis  thereof  fix,  determine,  and  publish  the 
rates  set  forth  in  said  Statement  as  the  fair  and  reason¬ 
able  rates  of  compensation  to  be  paid  the  carrier  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used  and 


useful  therefor,  and  the  services  connected  therewith 
4S8  over  its  routes  within  the  continental  United  States 
insofar  as  authorized  by  its  certificates  of  public 
convenience  and  necessity  for  interstate  air  transportation 
and  over  its  routes  between  the  United  States  and  terminal 
points  in  Canada ; 

IT  IS  FURTHER  ORDERED,  That  all  further  proce¬ 
dure  herein  shall  be  in  accordance  with  Section  2S5.13  of 
the  Economic  Regulations  and  that  any  notice,  as  provided 
for  in  paragraph  (c)(1)  of  said  Section  285.13,  that  there 
exists  any  objection  to  the  rates  set  forth  in  the  Statement 
or  to  the  admissibility  in  evidence  of  any  exhibits  accom¬ 
panying,  or  to  the  information  specifically  referred  to  in, 
the  Statement  shall  be  filed  with  the  Civil  Aeronautics  Board 
within  ten  days  after  the  date  of  service  of  this  Order,  and 
if  notice  is  filed  as  aforesaid,  written  answer  and  any  sup¬ 
porting  documents,  as  provided  for  in  paragraphs  (c)(1) 
and  (c)(2)  of  said  Section  285.13,  shall  be  filed  with  the 
Board  within  thirty  days  after  the  date  of  service  of  this 
Order; 

IT  IS  FURTHER  ORDERED,  That,  if  answer  is  filed 
hereto,  all  elements  entering  into  the  determination  of  a 
fair  and  reasonable  rate,  except  insofar  as  limited  in  pre- 
hearing  conference,  shall  be  in  issue,  and  in  such  event  the 
final  rate  shall  be  determined  upon  the  record  made  with 
respect  to  all  issues  stated  in  the  prehearing  conference 
report ; 

IT  IS  FURTHER  ORDERED,  That  this  order  and  the 
attached  Statement  of  Tentative  Findings  and  Conclusions 
be  served  upon  Western  Air  Lines,  Inc. 

By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 

M.  C.  Mulligan,  Secretary 

(seal) 
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Orders 

Serial  Number  E-2506 

Feb.  25,  1949 

554  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

ADOPTED  BY  THE  CIVIL  AERONAUTICS  BOARD 
AT  ITS  OFFICE  IN  WASHINGTON,  D.  C. 

ON  THE  25TH  DAY  OF  FEBRUARY,  1949. 

Docket  No.  1374 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

WESTERN  AIR  LINES,  INC. 

over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States 
and  terminal  points  in  Canada. 

Order  Establishing  Fair  and  Reasonable  Temporary  Rates 
of  Mail  Compensation 

The  Board  heretofore  having  fixed,  determined  and  pub¬ 
lished  fair  and  reasonable  rates  of  compensation  for  the 
transportation  of  mail  from  and  after  January  1,  1943,  be¬ 
tween  the  points  between  which  Western  Air  Lines,  Inc. 
(hereinafter  referred  to  as  Western)  was  authorized  to 
transport  mail  by  its  certificates  of  public  convenience  and 
necessity ; 1 

V  7 

Western  having  on  April  26, 1944,  filed  a  petition  request¬ 
ing  the  Board  to  increase  the  mail  rates  so  determined ; 

The  Board,  pursuant  to  amended  petition  filed  by  West¬ 
ern,  having  fixed,  determined  and  published  a  fair  and 
reasonable  temporary  mail  rate  for  Western  from  and  after 
October  1,  1946, 2  and  having  further  ordered  that 

555  this  proceeding  remain  open  pending  entry  of  an 

1  Western  A.  L.,  Mail  Rates,  4  C.A.B.  441  (1943). 

=  Order  Serial  No.  E-4S4  (April  29,  1947). 
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order  fixing  and  determining  final  fair  and  reason¬ 
able  rates  of  compensation  for  such  transportation  of  mail 
by  aircraft,  retroactive  to  such  date  as  the  Board  may 
determine ; 

The  Board  having  made  a  further  analysis  of  Western’s 
operating  and  financial  results  and  reasonable  requirements 
in  connection  with  a  determination  of  the  final  mail  rates 
to  be  fixed  for  the  carrier  for  the  period  May  1, 1944-Decem- 
ber  31, 1948  (hereinafter  referred  to  as  the  “past  period”) 
and  for  the  period  on  and  after  January  1,  1949  (herein¬ 
after  referred  to  as  the  “future  period”); 

The  Board  having  issued  a  Statement  of  Tentative  Find¬ 
ings  and  Conclusions  and  accompanying  Order  to  Show 
Cause, 3  proposing  to  establish  final  rates  for  the  carrier 
both  for  the  past  period  and  the  future  period; 

Western  having  filed  an  answer  to  the  order  to  show  cause 
accepting  the  final  rate  for  the  future  period,  raising  certain 
legal  objections  to  the  rate  proposed  for  the  past  period, 
and  requesting  that  the  rate  proposed  for  the  past  period 
be  fixed  as  a  temporary  rate ; 

The  Postmaster  General  having  filed  a  motion  for  leave 
to  intervene  in  the  proceedings,  which  was  granted,  and 
having  filed  an  answer  to  the  order  to  show  cause  and  ob¬ 
jections  to  the  rates  proposed  by  the  Board  for  both  the 
past  period  and  the  future  period ; 

556  Western  subsequently  having  filed  a  petition  re¬ 
questing  the  establishment  of  temporary  rates  for 
both  the  past  and  future  periods  in  the  same  amounts  and 
for  the  same  periods  as  the  rates  proposed  for  Western  in 
the  Statement  of  Tentative  Findings  and  Conclusions  pre¬ 
viously  adopted  by  the  Board ; 

Public  hearing  having  been  held  in  the  above  entitled 
matter  on  February  23,  1949; 

THE  BOARD  FINDING  THAT: 

1.  The  analysis  of  Western’s  financial  condition  and 
reasonable  requirements  indicates  that  for  both  the  past  and 
future  periods  the  final  mail  rates  to  be  fixed  may  reasonably 


3  Order  Serial  No.  E-2333  (December  30,  1948). 
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be  expected  to  be  substantially  in  excess  of  the  mail  rates 
currently  in  effect  for  such  periods; 

2.  The  analysis  also  indicates  that  Western’s  financial 

* 

condition  is  still  critical  and  will  deteriorate  in  the  absence 
of  provision  increasing  its  mail  compensation  for  both  the 
past  and  future  periods; 

3.  Final  rates  for  the  pertinent  periods  could  not  prop¬ 
erly  be  established  in  time  to  provide  Western  with  the 
immediate  relief  required  and  it  will  be  in  the  public  inter¬ 
est  to  establish  temporary  mail  rates  increasing  mail  com¬ 
pensation  to  Western  for  both  the  past  and  future  periods; 

4.  The  fair  and  reasonable  temporary  rates  to  be  used  as 
the  basis  for  payment  to  Western  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor, 

and  the  services  connected  therewith  over  its  routes 
557  within  the  continental  United  States  insofar  as  au¬ 
thorized  by  its  certificates  of  public  convenience  and 
necessity  for  interstate  air  transportation  and  over  its 
routes  between  the  United  States  and  terminal  points  in 
Canada  are  in  the  amounts  proposed  in  the  Statement  of 
Tentative  Findings  and  Conclusions  referred  to  above,  as 
hereinafter  set  forth ; 

IT  IS  ORDERED  THAT: 

The  fair  and  reasonable  rates  of  compensation  to  be  paid 
Western  for  the  transportation  of  mail  by  aircraft,  the 
facilities  used  and  useful  therefor,  and  the  services  con¬ 
nected  therewith,  over  its  routes  within  the  continental 
United  States  insofar  as  authorized  by  its  certificates  of 
public  convenience  and  necessity  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada,  are  as  follows : 

(a)  For  the  period  beginning  May  1,  1944,  and  ending 
December  31,  1948,  the  amount  of  $4,252,000. 4 

(b)  On  and  after  January  1,  1949,  for  each  month  during 
which  the  average  passenger  load  factor  (computed  in  the 
manner  set  forth  below)  does  not  exceed  54.99  percent,  a 
base  rate  of  33.00  cents  per  airplane  mile;  for  each  month 

4  This  amount  of  mail  pay  is  equal  to  14.20  cents  per  revenue  plane 
mile  flown  in  scheduled  service. 
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during  which  the  average  passenger  load  factor  exceeds 
54.99  percent,  a  base  rate  per  airplane  mile  which  shall  be 
less  than  33.00  cents  by  1.40  cents  per  airplane  mile  for  each 
one  percent,  or  fraction  thereof,  by  which  the  average 
passenger  load  factor  exceeds  54.99  percent,  provided  that 
in  no  event  shall  the  base  rate  per  airplane  mile  be 
55S  less  than  8.40  cents;  said  average  passenger  load 
factor  per  month  shall  be  computed  to  the  nearest 
hundredth  of  one  percent  and  shall  be  derived  by  dividing 
the  total  revenue  passenger  miles  flown  in  scheduled  pas¬ 
senger  service  during  the  month  by  the  total  seat  miles 
operated  during  the  month,  the  total  seat  miles  to  be  derived 
by  multiplying  the  number  of  miles  operated  in  scheduled 
passenger  service  with  each  type  of  aircraft  by  the  follow¬ 
ing  standard  number  of  seats  established  for  purposes  of 
this  computation  for  such  aircraft: 

DC-3  type  aircraft — 21  seats ;  Convair  240  type  aircraft — 
40  seats;  All  four-engine  aircraft  types — 50  seats, 
said  base  rates,  which  are  set  forth  in  Appendix  No.  1  hereof 
for  each  average  passenger  load  factor,  and  the  effective 
rates  per  airplane  mile  to  be  derived  therefrom  shall  be 
paid  on  the  mileage  (without  regard  to  any  base  poundage 
of  mail)  and  under  the  terms  herein  stated,  as  follows .- 

(1)  For  each  month  during  which  the  average  daily 
scheduled  mileage  is  not  greater  than  the  average  daily 
designated  mileage  and  does  not  exceed  16,300  miles,  the 
appropriate  base  rate  per  airplane  mile  set  forth  in  Ap- 
pndix  No.  1. 

(2)  For  each  month  during  which  the  average  daily 
scheduled  mileage  exceeds  the  average  daily  designated 
mileage  but  does  not  exceed  16,300  miles,  an  effective  rate 
per  airplane  mile  (computed  to  the  nearest  hundredth  of  a 
cent)  which  bears  the  same  relation  to  the  appropriate 
base  rate  per  airplane  mile  set  forth  in  Appendix  No.  1 
as  the  average  daily  scheduled  mileage  bears  to  the  average 
daily  designated  mileage. 

(3)  For  each  month  during  which  the  average  daily 
scheduled  mileage  exceeds  16,300  miles,  an  effective  rate 


per  airplane  mile  (computed  to  the  nearest  hundredth  of  a 
cent)  which  bears  the  same  relation  to  the  appropriate  base 
rate  per  airplane  mile  set  forth  in  Appendix  No.  1  as 
16,300  miles  bears  to  the  average  daily  designated 
mileage. 

559  The  aforesaid  rates  per  airplane  mile  shall  be  ap¬ 
plied  to  the  direct  airport-to-airport  mileage  between 

points  served  for  the  carriage  of  mail  on  each  trip  flown  on 
a  schedule  designated  or  ordered  to  be  established  by  the 
Postmaster  General  for  the  carriage  of  mail;  provided, 
however,  that  if  any  scheduled  flight  is  operated  in  two  or 
more  sections  between  any  two  points  served  for  mail  and 
mail  is  transported  on  more  than  one  such  section,  the 
aggregate  of  the  sections  so  used  shall,  for  all  purposes 
of  computing  compensation  except  the  computation  of  the 
average  passenger  load  factor,  be  treated  as  a  single  flight, 
and  the  rates  shall  be  applied  to  the  airport-to-airport  mile¬ 
age  flown  by  that  section  which  covers  the  greatest  airport- 
to-airport  mileage  between  points  served  for  mail. 

The  average  daily  scheduled  mileage  shall  consist  of  the 
mileage  of  all  scheduled  trips,  exclusive  of  trips  cancelled 
by  management  with  a  view  to  reducing  the  volume  of  serv¬ 
ice  operated,  and  the  average  daily  designated  mileage  shall 
consist  of  the  mileages  of  all  scheduled  trips  designated  or 
ordered  to  be  established  by  the  Postmaster  General  for 
the  carriage  of  mail:  such  mileages  shall  be  computed  as 
though  the  mileage  of  each  trip  were  the  airport-to-airport 
distance  via  all  certificated  points  along  the  flight  route 
between  the  terminals  of  each  trip,  with  the  exception  that, 
on  trips  serving  the  points  in  the  certificate  of  public  con¬ 
venience  and  necessity  between  the  terminal  point  San 
Diego  and  the  intermediate  point  Los  Angeles  on  Route  13, 
the  scheduled  mileage  and  designated  mileage  of  trips  sched¬ 
uled  (1)  between  San  Diego  and  Yuma,  (2)  between 

560  San  Diego  and  Los  Angeles,  and  (3)  between  Los 
Angeles  and  Palm  Springs,  shall  be  computed  as 

though  such  mileage  were  the  distance  via  the  certificated 
stop  points  between  the  above  named  points  in  the  sequence 
set  forth  for  each  trip  in  the  carrier’s  schedules  filed  with 


the  Board.  The  average  daily  scheduled  mileage  and  the 
average  daily  designated  mileage  shall  be  determined  for 
each  calendar  month  by  taking  the  average  (computed  to 
the  nearest  mile)  of  the  daily  mileages  of  regularly  sched¬ 
uled  trips,  exclusive  of  trips  cancelled  by  management  with 
a  view  to  reducing  the  volume  of  service  operated,  and  of 
regularly  designated  trips,  respectively,  for  the  seven  days 
of  the  week,  without  regard  to  any  variations  of  scheduled 
or  designated  mileages,  respectively,  on  holidays. 

The  compensation  provided  herein  shall  be  inclusive  of 
and  not  in  addition  to  the  mail  compensation  heretofore  re¬ 
ceived  by  the  carrier  for  mail  transported  on  and  after 
May  1,  1944. 

It  is  Further  Ordered,  That  the  aforesaid  order  fixing 
fair  and  reasonable  temporary  rates  shall  be  effective  as 
of  this  date,  all  parties  to  the  above-entitled  proceeding 
having  already  waived  all  procedural  requirements  subse¬ 
quent  to  hearing  short  of  a  final  decision  of  the  Board  fixing 
temporary  rates  herein ; 

It  is  Further  Ordered,  That  during  the  effectiveness  of 
this  order  it  shall  supersede  any  prior  inconsistent  orders 
of  the  Board  and  shall  govern  the  payment  of  compensation 
to  Western  for  the  transportation  of  mail  by  aircraft  for 
the  periods  specified  herein; 

561  It  is  Further  Ordered,  That  this  proceeding  re¬ 
main  open  pending  entry  herein  of  an  order  fix¬ 
ing  final  rates  for  the  period  May  1, 1944-December  31, 1948, 
inclusive,  and  for  the  period  on  and  after  January  1,  1949, 
which  said  final  rates  may  be  lower  or  higher  than  the  tem¬ 
porary  rates  fixed  herein ; 

It  is  Further  Ordered,  That  this  order  be  served  upon 
the  parties  herein. 

By  the  Civil  Aeronautics  Board  : 

/s/  M.  C.  Mulligan 

M.  C.  Mulligan,  Secretary 


(seal) 


132 


562 


Appendix  Xo.  1 


Sliding  Scale  Mail  Rates 

at  the  Average  Monthly  Passenger  Load  Factors  Indicated1 * 


Revenue  Passenger 
Load  Factor  in  Percent- 

54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 


Applicable  Base  Rate 
per  Airplane  Mile3 

33.00 

31.60 

30.20 
28.S0 

27.40 
26.00 

24.60 

23.20 
21.80 

20.40 
19.00 

17.60 

16.20 
14.80 

13.40 

12.00 

10.60 

9.20 

8.40 


1  The  passenger  load  factor  is  to  be  predicated  upon  a  plane  of  21  seats 
for  miles  flown  with  DC-3  type  aircraft,  of  40  seats  for  miles  flown  with 
Martin  202  or  Convair  240  type  aircraft,  and  of  50  seats  for  miles  flown 
with  four-engine  type  aircraft. 

-  After  each  of  the  figures  in  this  column,  the  words  “and  fraction 
thereof"  are  to  be  understood. 

3  When  the  passenger  load  factor  is  less  than  55  percent,  the  maximum 
base  rate  of  33.00  cents  per  airplane  mile  will  apply  and  when  72  percent 
or  more,  the  minimum  base  rate  of  8.40  cents  w’ill  apply. 

*##•#•**** 
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Orders 

Serial  Number  E-2531 

571  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
At  Its  Office  in  Washington,  D.  C. 

On  the  3rd  Day  of  March,  1949. 

Docket  No.  1374 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Order  Amending  Order  Establishing  Temporary  Rates  of 

Mail  Compensation 

The  Board  having  on  February  25,  1949  issued  an  order 
(Serial  No.  E-2506)  establishing  fair  and  reasonable  tem¬ 
porary  rates  of  mail  compensation  for  Western  Air  Lines, 
Inc.,  for  the  period  May  1,  1944-December  31,  1948,  and  for 
the  period  on  and  after  January  1, 1949; 

Question  having  arisen  concerning  the  construction  of 
paragraph  (a)  and  the  accompanying  footnote  4  to  that 
paragraph  of  the  order ; 

The  Board  finding  it  appropriate  to  resolve  that  question 
by  amending  the  said  order ; 

The  Board  further  finding  that  the  amendment  of  such 
order  in  the  manner  hereinafter  set  forth  is  required  to 
effectuate  the  purposes  thereof ; 

It  is  Ordered,  That  Order  Serial  No.  E-2506  be  and  it 
hereby  is  amended  by  striking  out  the  sentence  contained  in 


134 


footnote  4  to  paragraph  (a)  thereof  and  substituting  therein 
the  following : 

572  This  amount  of  mail  pay  is  equal  to  approximately 
14.20  cents  per  revenue  plane  miles  flown  in  scheduled 
service  during  the  period  May  1,  11)44,  through  December 
31,  1948.  While  the  Board  is  concerned  with  this  entire 
period  for  rate-making  purposes,  administratively,  the  Post 
Office  Department  secures  appropriations  and  keeps  records 
of  payments  for  the  services  in  question  on  the  basis  of 
annual  fiscal  periods.  For  such  administrative  purposes 
alone,  the  Board  finds,  in  the  light  of  the  data  set  forth  in 
its  Statement  of  Tentative  Findings  and  Conclusions,  that 
the  amount  of  $4,252,000  may  be  broken  down  into  an 
amount  of  $2,768,000  for  the  period  May  1,  1944-December 
31,  1947,  which  is  equal  to  a  rate  of  approximately  11.77 
cents  per  revenue  plane  mile  flown  in  scheduled  service  dur¬ 
ing  this  period :  and  an  amount  of  $1,484,000  for  the 
calendar  year  1948,  which  is  equal  to  a  rate  of  approxi¬ 
mately  23.49  cents  per  revenue  plane  mile  flown  in  scheduled 
service  during  such  period. 

It  is  Further  Ordered,  That  this  order  shall  be  effective 
as  of  this  date ; 

It  is  Further  Ordered,  That  this  order  be  served  upon 
the  parties  herein. 

By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal) 
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Orders 

Serial  Number  E-2641 

591  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
At  Its  Offices  in  Washington,  D.  C. 

On  the  2Sth  Day  of  March,  1949. 

Docket  No.  1374 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes,  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans- 
poration  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Order  Granting  Motion  For  Severance 

The  Board  having  on  December  30,  1948  issued  a  State¬ 
ment  of  Tentative  Findings  and  Conclusions  and  accompa¬ 
nying  Order  to  Show  Cause  (Order  Serial  No.  E-2333) 
proposing  the  mail  rates  specified  therein  for  Western  Air 
Lines,  Inc.  (hereinafter  referred  to  as  Western)  for  the 
period  May  1, 1944-December  31,  194S  (hereinafter  referred 
to  as  the  past  period)  and  for  the  period  on  and  after 
January  1,  1949  (hereinafter  referred  to  as  the  future 
period) ; 

Notice  of  objection  and  Answer  to  certain  aspects  of  the 
Statement  and  the  Show  Cause  Order  having  been  filed  by 
Western  and  by  the  Postmaster  General; 

Western  having  filed  a  motion  to  sever  the  future  period 
from  the  past  period  and  having  further  requested  that 
proceedings  in  connection  with  the  mail  rate  for  the 

592  future  period  be  expedited  to  pre-hearing  conference ; 


The  Postmaster  General  having  filed  objections  to, 
and  Public  Counsel  having  filed  a  reply  in  support  of, 
said  motion ; 

Fpon  consideration  of  the  foregoing  and  of  the  record, 
the  Board  finding  that : 

1.  Failure  to  sever  the  future  period  from  the  past  period 
will  cause  protracted  delay  in  the  establishment  of  a  final 
rate  for  Western  for  the  future  for  the  reason,  among 
others,  that  the  answers  of  the  Postmaster  General  and 
Western  contain  substantial  objections  to  the  mail  rate  pro¬ 
posed  for  past  period,  which  is  not  the  case  as  regards  the 
rate  proposed  for  the  future  period ; 

2.  Xo  grounds  have  been  advanced  warranting  such 
delay ; 

3.  The  severance  of  the  future  period  from  the  past 
period  will  expedite  the  establishment  of  a  final  mail  rate 
for  Western  for  the  future  period,  and  is  conducive  to  the 
proper  dispatch  of  business  and  to  the  ends  of  justice; 

4.  The  elimination  of  delay  in  the  establishment  of  a  final 
rate  for  Western  for  the  future  period  by  the  severance  of 
such  period  from  the  past  period  is  in  the  public  interest. 

It  is  Ordered,  That  the  motion  of  Western  be  and  it  here¬ 
by  is  granted  and  that  the  proceedings  concerning  the  mail 
rate  for  Western  for  the  period  on  and  after  January  1, 
1949  be  and  they  hereby  are  severed  from  the  proceedings 
concerning  the  mail  rate  for  the  period  May  1,  1944-De- 
cember  31, 194S; 

593  It  is  Further  Ordered,  That  a  copy  of  this  order 
be  served  upon  the  parties  herein. 

By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 

Secretary 


(Seal) 
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Orders 

Serial  Number  E-284S 

651  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
At  Its  Offices  in  Washington,  D.  C. 

Ox  the  20th  Day  of  May,  1949. 

Docket  No.  2870 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

INLAND  AIR  LINES,  INC. 
over  its  entire  system. 

Docket  No.  1374 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Order  Consolidating  Proceedings 

Public  Counsel  having  moved  the  Board  to  consolidate  the 
above-entitled  cases  involving  fair  and  reasonable  mail 
rates  for  Inland  Air  Lines,  Tnc.,  and  for  Western  Air  Lines, 
Inc.,  for  periods  prior  to  January  1,  1949; 

No  objections  to  said  motion  having  been  filed  by  any 
party  to  these  proceedings: 

The  Board  finding  that : 

The  conduct  of  these  proceedings  separately  for  Inland 
Air  Lines,  Inc.,  and  for  Western  Air  Lines,  Inc.,  would  in- 
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volve  unnecessary  duplication  and  result  in  a  delay 
652  in  the  establishment  of  final  mail  rates  for  the  car¬ 
riers  for  the  reason  that  the  nature  of  the  matters 
involved  in  the  Inland  case  are  such  that  trial  and  determi¬ 
nation  of  the  questions  raised  in  the  Western  case  will,  in 
the  absence  of  unforeseen  developments,  automatically 
govern  the  Inland  case;  and  that  consolidation  of  the  above- 
entitled  proceedings  is,  therefore,  conducive  to  the  proper 
dispatch  of  business  and  in  the  public  interest. 


It  is  Ordered,  That  the  above-entitled  proceedings  be  and 
they  are  hereby  consolidated,  the  consolidated  proceeding 
to  go  forward  under  Docket  No.  2870,  Consolidated. 


By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 

Secretary 


(Seal) 
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(Dec.  9,  1949) 

904  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  1374 

In  the  matter  of  the  compensation  of  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  of 
WESTERN  AIR  LINES,  INC. 

Amendment  No.  5  of 
Petition  of  Western  Air  Lines,  Inc. 

To  the  Honorable  Civil  Aeronautics  Board: 

Now  comes  Petitioner,  Western  Air  Lines,  Inc.,  and  here¬ 
in’  further  amends  its  Petition,  as  heretofore  amended,  in 
the  above-entitled  proceeding  in  the  following  particulars: 

1.  Paragraph  9  of  the  original  petition  as  heretofore 
amended,  is  further  amended  by  striking  out,  in  the  second 
paragraph  of  said  paragraph  9,  the  clause  “since  the  filing 
of  the  petition,”  and  inserting  in  lieu  of  such  clause,  the 
words  “since  January  1,  1946”. 

2.  Paragraph  11,  inserted  in  the  petition  by  Amendment 
No.  1,  is  further  amended  by  striking  out  the  clause  “May 
1, 1944,  the  date  of  the  filing  of  this  petition,”  and  inserting 
in  lieu  of  such  clause  the  words  “January  1,  1946”. 

3.  The  prayer  of  such  petition,  as  heretofore  amended,  is 
hereby  further  amended  insofar  as  said  prayer  relates  to 
the  filing  of  permanent  air  mail  rates,  so  as  to  read  as 
follows : 

“Wherefore,  Petitioner  prays  that  a  hearing  be  called 
and  held  as  expeditiously  as  possible  for  the  purpose 
90")  of  fixing  and  determining  the  permanent  air  mail  rate 
for  Petitioner  in  the  amount  alleged  herein  to  be  just 
and  reasonable,  or  such  greater  amount  as  may  be  found  by 
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the  Board  to  be  just  and  reasonable  under  the  circum¬ 
stances,  effective  retroactively  to  January  1,  1946. ” 

Respectfully  submitted, 

Western  Air  Lines,  Inc. 

By  /s/  Terrell  C.  Drinkwater 
Terrell  C.  Drinkwater 
President 

December  8, 1949 


141 


(Jan.  5, 1950) 

909  UNITED  STATES  OF  AMERICA 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  2S70  et  al. 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

INLAND  AIR  LINES,  INC. 
over  its  entire  system,  and  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Motion  to  Strike 

Public  Counsel  moves  the  Board  to  strike  “Amendment 
No.  5  of  Petition  of  Western  Air  Lines,  Inc.”  filed  in  the 
above-entitled  proceeding  on  December  9,  1949,  and  in  sup¬ 
port  of  this  motion  respectfully  shows  the  Board  as  follows : 

On  April  26, 1944  Western  Air  Lines,  Inc.  (Western)  filed 
a  petition  with  the  Board  requesting  an  increase  in  its  then 
current  rate  of  mail  compensation.  In  the  petition  and 
various  amendments  thereto  Western  prayed  the  Board  to 
make  the  requested  mail  rate  effective  as  of  May  1, 

910  1944.1 

1  See,  e.g.,  p.  4  of  the  petition,  and  paragraph  11  of  Amendment  No.  1 
to  the  petition,  filed  on  February  10,  1947 : 

“Problems  confronting  Petitioner  require  that  a  permanent  mail 
rate  in  response  to  this  petition  be  determined  and  fixed  as  ex¬ 
peditiously  as  possible  and  be  made  retroactive  to  May  1,  19U 
the  date  of  the  filing  of  this  petition  *  *  [Emphasis  supplied]. 

Since  the  petition  was  filed  only  four  days  prior  to  May  1,  1944,  that 
date  has  consistently  been  considered  as  the  filing  date  for  rate  making 
purposes. 
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In  its  Tentative  Statement  and  accompanying  Show 
Cause  Order  adopted  for  Western  on  December  30, 
194S,  (Order  Serial  Xo.  E-2333),  the  Board  determined  that 
the  mail  rate  therein  proposed  should  commence  as  of  the 
date  of  the  carrier's  petition,  May  1,  1944.  The  Statement, 
at  pages  4  and  5,  detailed  the  reasons  for  the  Board's  tenta¬ 
tive  conclusion  that  the  rate  making  period  should  com¬ 
mence  as  of  May  1,  1944  rather  than  some  later  period. 

The  Board’s  Show  Cause  Order  proposing  the  permanent 
rate  for  the  period  May  1,  1944 — December  31,  194S  was 
contested  by  both  the  carrier  and  the  Postmaster  General. 
In  view  of  the  fact  that  it  appeared  that  proceedings  on  the 
Show  Cause  Order  would  not  he  completed  in  the  immediate 
future,  in  response  to  Western's  petition  the  Board  issued 
an  order  on  February  23,  1949  establishing  a  temporary 
mail  rate  for  Western  for  the  past  period  in  the  total 
amount  of  $4,232,000.  This  temporary  mail  rate  was  for  the 
entire  period  May  1.  1944 — December  31,  194S. 

The  proceedings  in  connection  with  the  permanent  mail 
rate  for  the  period  May  1,  1944 — December  31,  194S  were 
set  for  prehearing  conference  before  an  Examiner  of  the 
Board.-  During  the  course  of  the  prehearing  conference  the 
carrier  asserted  that  the  rate  should  be  made  effective  for 
the  period  January  1,  1946 — December  31,  1948,  rather  than 
for  the  entire  period  commencing  with  the  date  of  the 
911  filing  of  its  petition.  Accordingly,  it  raised  as  an 
issue  in  this  proceeding  the  propriety  of  the  rate 
making  period  prescribed  in  the  Show  Cause  Order.  This 
is  disclosed  clearly  at  page  6  of  the  statement  of  issues  in 
the  report  of  the  Examiner,  served  on  July  1,  1949,  where 
issue  6(a)  is  set  forth  as  follows: 

“For  what  period  shall  mail  rates  be  established  for 
Western  in  this  proceeding: 

-These  proceedings  (Docket  No.  1374)  were  consolidated  by  order  of 
the  Board  with  a  similar  rate  proceeding  for  Western’s  subsidiary.  Inland 
Air  Lines,  Inc.,  the  consolidated  proceeding  being  assigned  Docket  No. 
2870,  Consolidated. 
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(1)  May  1,  1944 — December  31,  194S. 

(2)  January  1,  1946 — December  31,  1948. 

(3)  Another  portion  of  the  period  May  1,  1944 — De¬ 
cember  31, 1948.  ” 

The  positions  of  the  parties  as  to  this  issue  also  appear 
at  the  same  page  of  the  Examiner’s  report,  as  follows: 

“Public  Counsel  and  the  Post  Office  agree  that  rates 
should  be  established  for  May  1,  1944 — December  31,  1948. 
The  carrier  contends  for  January  1,  1946 — December  31, 
1948.” 

Subsequent  to  the  issuance  of  the  Examiner’s  report, 
voluminous  written  exhibits  were  exchanged  by  the  parties. 
The  exhibits,  in  part,  were  addressed  to  the  issue  of  the 
appropriate  rate  making  period  as  set  forth  in  the  Ex¬ 
aminer’s  report.  The  Board’s  decision  on  that  issue  ob¬ 
viously  should  be  made  in  context  with  the  facts  developed 
in  the  exhibits  and  at  the  hearing  and  upon  consideration  of 
the  briefs  of  the  parties  and  oral  argument  before  the 
Board.3  The  hearing  before  the  Examiner  was  corn- 
912  menced  on  December  12,  1949,  and  will  not  be  con¬ 
cluded  until  about  mid-January  of  1950. 

Amendment  No.  5  to  the  petition,  which  is  the  subject  of 
this  motion,  purports  (1)  to  amend  the  April  26,  1944, 
petition  of  Western  so  as  to  request  determination  by  the 
Board  of  a  permanent  mail  rate  for  the  carrier  for  the 
period  on  and  after  January  1, 1946  and  (2)  to  exclude  from 
the  Board’s  consideration  the  period  from  May  1,  1944 
through  December  31,  1945.  Amendment  No.  5  was  ap¬ 
parently  filed  in  an  attempt  to  oust  from  the  jurisdiction  of 
the  Board  the  question  of  the  proper  rate  making  period — 
an  important  issue  in  this  proceeding,  which  is  currently 
being  tried  at  the  hearing  in  this  case.  In  other  words,  by 

3  As  appears  under  issue  No.  6  as  set  forth  in  the  Examiner’s  report, 
it  is  the  carrier’s  position  that  in  the  light  of  all  of  the  circumstances  the 
rate  making  period  should  not  commence  as  of  May  1,  1944.  Testimony 
with  regard  to  such  circumstances  has  been  introduced  by  the  carrier  at 
the  hearing  as  part  of  its  direct  case. 
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the  filing  of  Amendment  Xo.  0,  Western  apparently  seeks 
to  preclude  the  Board  from  considering  the  rate  making 
period  issue  on  the  merits. 

Xo  citation  of  authority  is  necessary  to  support  the  prin¬ 
ciple  that  by  the  lodging  of  Amendment  Xo.  5  Western 
cannot  foreclose  the  Board  from  considering  on  the  merits 
the  issue  of  the  appropriate  rate  making  period,  as  framed 
at  the  prehearing  conference  and  in  the  Examiner’s  report, 
upon  conclusion  of  the  hearing  and  after  briefs  and  oral 
argument  before  the  Board.'*  The  Board  has  adopted  a 
tentative  conclusion  as  to  the  rate  making  period  issue;  the 
question  of  the  appropriate  rate  period  was  framed  as  an 
issue  in  this  proceeding;  the  parties  have  taken  positions 
thereon ;  and  the  matter  is  currently  the  subject  of 
913  testimony  in  the  hearing.  Clearly,  to  the  extent  that 
Western  contends  for  a  rate  period  commencing  as 
of  a  date  other  than  May  1,  1944,  such  contention  must  be 
determined  by  the  Board  in  the  light  of  the  record,  upon 
conclusion  of  the  hearing  and  further  appropriate  proceed¬ 
ings.  In  effect.  Western’s  Amendment  Xo.  5  attempts  to 
usurp  the  Board’s  functions,  since  if  that  Amendment  is  of 
legal  effect  and  is  permitted  to  stand,  Western  itself  will 
have  decided  its  own  contention  as  to  the  appropriate  rate 
making  period  in  its  own  favor.  As  the  administrative 
agency  charged  with  the  duty  of  making  such  determina¬ 
tions,  the  Board  obviously  cannot  brook  such  an  inter¬ 
ference  with  the  discharge  of  its  responsibilities. 

While  it  is  the  view  of  Public  Counsel  that  there  is  no 
authority  for  the  filing  of  this  amendment,  and  that,  in  any 
event,  it  is  of  no  legal  effect,  its  very  pendency  at  this  time 
is  prejudicial  to  the  various  parties.  It  is  possible  that  the 
pendency  of  Amendment  Xo.  5,  without  formal  action  by 
the  Board  indicating  that  it  is  of  no  legal  effect,  might  be 
urged  bv  Western  as  an  argument  at  some  future  date  to 
estop  the  Board  from  passing  upon  the  merits  of  the  rate 

4  Indeed,  in  an  earlier  proceeding  concerning  Western,  the  Board  articu¬ 
lated  that  principle  and  applied  it.  Cf.  Western  Air  Lines,  Inc.,  Mail 
Rates  for  Routes  Nos.  IS,  19,  and  52,  4  C.A.B.  441,  442  (1943). 


making  period  question  now  being  tried  in  this  case.  The 
transcript  of  the  hearing  before  the  Examiner,  to  this  point, 
will  disclose  that  the  lodging  of  the  amendment  has  already 
resulted  in  much  confusion. 

Accordingly,  Public  Counsel  respectfully  requests  that 
the  Board  strike  Amendment  No.  5  and  that  such  action  by 
the  Board  be  taken  at  the  earliest  possible  date  so  that  the 
Board's  later  determination  of  the  rate  making 
914  period  issue  will  proceed  on  the  merits  after  orderly 
conclusion  of  the  hearing  in  this  proceeding. 

Respectfully  submitted 

/s/  Harry  H.  Schneider 
Harry  H.  Schneider 
Public  Counsel 


January  5, 1950 
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(Jan.  26, 1950) 

921  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Docket  No.  2S70  et  al. 

In  the  Matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

IXLAXD  AIR  LINES,  INC. 
over  its  entire  system,  and  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Answer  of  Western  Air  Lines.  Inc.,  to  Public  Counsel's  Motion 

to  Strike 

To  the  Civil  Aeronautics  Board: 

Now  comes  Western  Air  Lines,  Inc.,  and  opposes  Public 
Counsel’s  Motion  to  Strike  Amendment  No.  5  of  Western 
Air  Lines*  Petition  in  the  above-entitled  proceeding  and  re¬ 
quests  that  such  motion  be  denied.  In  support  thereof 
Western  Air  Lines  states  the  following: 

1.  The  basic  contention  made  by  Public  Counsel  in  sup¬ 
port  of  his  Motion  to  Strike  is  that  since  at  the  prehearing 
conference  one  of  the  issues  framed  was  the  determination 
of  the  proper  initial  date  for  the  beginning  of  the  rate¬ 
making  period,  Western  cannot  later  preclude  the  Board 
from  exercising  its  discretion  to  determine  the  proper  date. 
Western  submits  that  the  problem  presented  by  its  Amend¬ 
ment  No.  5  is  not  so  simple  as  Public  Counsel  states 

922  it — something  more  is  involved  than  the  procedural 
question  whether  an  issue  once  stated  can  be  later 

eliminated  from  the  case  by  one  party.  On  the  contrary,  the 


basic  limitations  on  the  Board’s  rate-making  jurisdiction 
are  brought  into  operation  by  Western’s  Amendment  Xo.  5. 

2.  This  rate  proceeding  was  instituted,  not  by  the  Board, 
but  by  the  filing  by  Western  on  April  26, 1944,  of  a  Petition 
seeking  a  limited  review  of  its  mail  rates.  The  filing  of  the 
Petition  was  a  voluntary  act  by  Western,  and  in  its  Petition 
Western  asked  only  for  an  increase  in  rates.  There  is  noth¬ 
ing  in  the  law  which  denies  to  Western  the  right  to  now 
amend  its  limited  petition  with  respect  to  the  period  prior 
to  January  1,  1946 — and  Western  has  done  so. 

3.  Public  Counsel  suggests  that  Amendment  Xo.  5  can 
have  no  effect  on  the  scope  of  the  proceeding.  But  no  action 
was  taken  by  the  Board  in  the  proceeding  nor  was  an  order 
of  any  kind  issued  until  the  Board’s  order  dated  April  29, 
1947,  fixing  temporary  rates  for  a  period  beginning  October 
1,  1946.  The  principal  is  now  firmly  established  that  the 
Board  is  without  power  to  make  a  readjustment  of  rates 
(fixed  by  it  in  a  prior  final  decision)  with  respect  to  a  period 
prior  to  the  date  on  which  such  readjustment  of  rates  is  put 
in  issues,  Transcontinental  &  Western  Air,  Inc.  Civil  Aero¬ 
nautics  Board,  336  U.S.  601(1949) ;  Capital  Airlines,  Inc.  v. 
Civil  Aeronautics  Board,  171  F.  2d  339  (C.A.  D.C.-1948). 
In  the  present  case,  the  Board  did  not  issue  any  order  prior 
to  January  1,  1946,  which  had  the  effect  of  instituting  a 
general  rate  review  on  its  own  initiative.  The  only  prop 
upon  which  the  Board  could  rest  its  retroactive  review  of 
Western’s  rates  for  the  period  prior  to  January  1,  1946, 
was  Western’s  original  petition — but  that  petition  insofar 
as  it  relates  to  that  period  has  been  withdrawn  by  Western ’s 
Amendment  Xo.  5.  For  the  Board  now  to  retroactively  re¬ 
view  Western’s  rates  for  the  period  prior  to  January  1, 
1946,  would  violate  the  jurisdictional  limitations  defined  by 
the  TWA  and  Capital  cases. 

4.  While  not  essential  to  reaching  the  above  conclusion, 
the  soundness  of  that  conclusion  is  made  still  clearer  by  the 

fact  that  Western’s  original  Petition  did  not  ask  for 
923  a  general  review  of  rates,  but  was  expressly  limited 

to  a  prayer  for  an  increase  in  rates.  The  Board,  how- 
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ever,  now  seeks  to  reduce  the  rates  for  the  1944-45  period, 
without  having  effectively  broadened  the  issues  at  or  prior 
to  the  beginning  of  that  period.  The  Board  cannot  base  a 
retroactive  reduction  on  a  petition  for  increase  now  with¬ 
drawn.1 

5.  It  cannot  lie  maintained  here,  even  if  it  were  pertinent 
to  the  legal  question  involved,  that  Western  has  forfeited 
its  right  to  file  Amendment  Xo.  5  because  it  has  misled  the 
Board  into  refraining  from  instituting  a  proceeding  on  the 
Board's  initiative.  Early  in  its  existence,  the  Board  estab¬ 
lished  the  practice  of  instituting  broad  rate  proceedings  on 
its  own  initiative,  in  order  to  fix  an  early  beginning  for  the 
review  period,  whenever  it  felt  that  a  carrier’s  rates  might 
need  a  general  review.-  The  Board  has  done  this  even 
where  the  carrier  has  had  on  file  at  the  time  a  rate  petition 
of  its  own.3  Thus  the  Board  by  consistent  administrative 
practice  has  recognized  as  an  inherent  limitation  of  its  rate- 
making  .jurisdiction  the  fact  that  if  it  wanted  to  be  assured 
of  the  pendency  of  a  rate  proceeding  having  an  adequate 
scope  for  review  of  a  particular  carrier’s  rates,  it  was 
necessary  that  the  Board  issue  its  own  initiating  order  at 
the  beginning  of  the  period  sought  to  be  covered. 
924  In  the  face  of  this  demonstrated  awareness  by  the 
Board  of  the  procedural  problem,  it  cannot  be  said 
that  the  Board's  failure  to  issue,  during  1944  and  1945,  an 
order  instituting  a  general  rate  proceeding  for  Western 
sprang  from  its  reliance  upon  Western’s  very  limited  rate 

1  Note  the  Board’s  recognition  of  this  general  problem  in  American  Air¬ 
lines,  Inc.,  Mail  Rate  Proceeding,  3  C.A.B.  323,  at  page  331. 

-  Eastern  Airlines,  Mail  Rates,  3  C.A.B.  733;  American  Airlines,  Mail 
Rates,  3  C.A.B.  323;  Chicago  &  Southern  Air  Lines,  Mail  Rates,  3  C.A.B. 
161;  Pennsylvania  Central  Airlines,  Mail  Rates,  4  C.A.B.  22.  Following 
the  adoption  of  the  Show  Cause  Order  procedure,  the  Board  frequently 
used  such  orders  as  initiating  orders  to  secure  rate  reduction  for  the 
period  beginning  on  or  after  the  date  of  issuance  of  the  order,  for  ex¬ 
ample,  Chicago  &  Southern  Air  Lines,  Mail  Rates,  4  C.A.B.  419  and  529. 
Note  also  the  Board’s  careful  framing  of  the  scope  of  the  issues  by  its 
initiating  orders  in  Pan  American  Airways,  Transatlantic  Mail  Rates 
7  C.A.B.  605. 

3  American  Airlines,  Mail  Rates,  supra  note  2:  Transcontinental  & 
Western  Avr,  Mail  Rates,  4  C.A.B.  139;  American  Overseas  Airlines  Mail 
Rates,  7  C.A.B.  623. 
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petition  as  supplying  the  Board’s  jurisdiction  to  make  a 
broad  general  review  of  rates. 

On  the  contrary,  the  plain  fact  of  the  matter  is  that  in 
accordance  with  the  policies  and  principles  then  being  fol¬ 
lowed  by  the  Board,  as  incorporated  by  it  in  its  so-called  .3 
mill  rate  cases  of  1942  and  1943,  the  .3  mill  rate  received 
by  Western  throughout  1944  and  1945  was  not  then  regarded 
by  the  Board  as  excessive.  A  comparison  of  Western’s 
actual  reported  operating  profit  for  1944  and  1945  shows 
that  it  was  close  to  that  which  the  Board  estimated  would 
accrue  to  Western  in  its  opinion  fixing  Western’s  .3  mill 
rate  (4  C.A.B.  441,  decided  November  S,  1943).  Such  think¬ 
ing  as  may  now  exist  within  the  Board  that  Western’s  rates 
in  1944  and  1945  were  too  high  is  obviously  of  recent  origin 
— and  it  is  that  fact  which  is  responsible  for  the  Board’s 
failure  here  to  institute  by  its  own  order  a  general  rate 
review  proceeding  in  seasonable  time. 

Wherefore,  Western  Air  Lines,  Inc.,  submits  that  the 
Motion  to  Strike  filed  by  Public  Counsel  should  be  denied. 
Western  further  submits  that  the  Board  is  without  power 
to  grant  the  Motion,  and  should  it  do  so,  the  granting  of  the 
Motion  would  be  without  legal  effect. 

Respectfully  submitted, 

Western  Air  Lies,  Inc. 

D.  P.  Renda 

D.  P.  Renda 

Attorney  for  Western  Air  Lines,  Inc . 

January  24, 1950 
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Orders 

Serial  Number  E-3972 


927 


Mar  9—1950 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
At  Its  Office  in  Washington,  D.  C. 
On  the  9th  Day  of  March,  1950. 

Docket  No.  2870  et  al. 


Id  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

INLAND  AIR  LINES,  INC. 
over  its  entire  system,  and  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Order  on  Motion  to  Strike 

Western  Air  Lines,  Inc.  (Western),  having  on  December 
9,  1949  transmitted  for  filing  with  the  Board  a  document 
entitled  “Amendment  No.  5  of  Petition  of  Western  Air 
Lines,  Inc.”,  which  purports  to  amend  its  mail  rate  petition 
of  April  26,  1944  so  as  to  substitute  for  the  date  of  filing 
of  such  petition  the  date  January  1,  1946; 

Public  Counsel  having  on  Januarv  5,  1950  filed  a  motion, 
accompanied  by  supporting  reasons,  to  strike  said  document 
and  the  Postmaster  General  having  on  January  9, 1950  filed 
a  memorandum  in  support  of  said  motion ; 

Answer  to  the  motion  having  been  filed  by  Western 
on  January  26, 1950; 
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The  Board,  after  due  consideration  of  all  the  matters  set 
forth  in  “Amendment  X o.  5,”  the  motion  and  supporting 
memorandum,  and  the  answer  of  Western,  as  well  as  of  all 
other  matters  of  record,  finding  that : 

1.  The  Statement  of  Tentative  Findings  and  Conclusions 
and  accompanying  Show  Cause  Order  for  Western  (Order 
Serial  Xo.  E-2333),  adopted  by  the  Board  in  this  proceeding 
on  December  30,  1948,  proposed  to  establish  a  final  mail 
rate  for  Western  for  the  period  commencing  May  1,  1944, 
and  terminating  December  31,  1948; 

2.  Formal  objection  having  been  made  to  said  Statement 
and  Show  Cause  Order  in  various  respects,  proceedings 
herein  are  being  conducted  pursuant  to  Section  302.13  (e) 
of  the  Procedural  Regulations. 

3.  In  accordance  with  the  procedural  regulations,  issue 
as  to  the  rate-making  period  proposed  in  the  Statement  was 
raised  by  Western,  the  carrier  contending  that  the  rate 
period  should  commence  as  of  January  1,  1946  and  both 
Public  Counsel  and  the  Postmaster  General  contending  that 
the  period  should  be  established  as  of  May  1,  1944; 

4.  Hearing  as  to  such  issue  has  already  been  conducted 
and  concluded  before  an  examiner  of  the  Board ; 

5.  The  issue  so  raised  must  be  determined  by  the  Board 
on  the  merits,  on  the  basis  of  the  record  made  as  to  such 
issue,  including  the  exhibits  and  transcript  of  hearing  as 

well  as  the  briefs  and  oral  argument  of  the  parties; 
929  6.  Western  requested  and  has  obtained,  by  virtue 

of  Order  Serial  Xo.  E-2506  of  February  25,  1949, 
temporary  mail  pay  for  the  entire  period  from  May  1,  1944 
through  December  31, 194S ; 

7.  The  amendment  to  which  the  motion  to  strike  is 
addressed  would,  if  effective,  remove  the  issue  of  the  ap¬ 
propriate  rate-making  period  from  this  proceeding  by  uni¬ 
lateral  action  of  Western  and  deprive  the  parties  of  the 
right  to  be  heard  on  the  merits  of  that  issue ; 

S.  The  amendment,  if  effective,  would  interfere  with  the 
authority  of  the  Board  to  pass  upon  the  merits  of  that  issue ; 
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9.  Under  the  foregoing  circumstances,  the  amendment 
purported  to  he  made  by  Western  could  not  be  effected 
properly  without  prior  consent  of  the  Board  granted  after 
request  for  leave  to  file  such  amendment  ; 

10.  Treating  the  purported  amendment  as  containing  a 
request  by  Western  for  leave  to  file  such  amendment,  leave 
should  not  be  granted  because  the  granting  thereof  would  be 
prejudicial  to  the  parties  and  contrary  to  the  public 
interest ; 

11.  The  amendment  should,  accordingly,  be  rejected  and 
be  deemed  without  effect,  and  leave  to  file  such  amendment 
should  not  be  granted ; 

It  is  Ordered,  That  the  motion  to  strike  “Amendment  No. 
5"  of  Western  be  and  it  hereby  is  granted  by  rejecting  said 
Amendment  No.  5 ; 


It  is  Further  Ordered,  That  treating  the  amendment  as 
including  a  request  for  leave  to  file  such  amendment,  the  re¬ 
quest  be  and  it  hereby  is  denied. 

930  It  is  F urther  Ordered,  That  this  Order  be  and  it 
hereby  is  without  prejudice  to  the  right  of  all  parties 
to  a  determination  by  the  Board  on  the  merits  of  the  issue 
of  the  appropriate  rate-making  period  to  be  established  in 
this  proceeding. 

Tt  is  Further  Ordered,  That  this  order  shall  be  effective 
as  of  this  date. 

By  the  Civil  Aeronautics  Board : 


(Seal) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 

Secretary 


*  *  *  •  •  •  • 


*  * 
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2503  Exhibit  No.  W12 

Western  Air  Lines,  Inc. 

LEASE 

Parties 

City  of  Las  Vegas,  a  Municipal  Corporation  of  the  State 
of  Nevada,  referred  to  as  “Lessor’”, 

and 

Western  Air  Lines,  Inc.,  a  corporation  organized  under 
the  laws  of  the  State  of  Delaware,  referred  to  as  “Lessee.” 

Recitals 

A.  Lessor  owns  and  operates  at  Las  Vegas,  Nevada,  a 
municipal  airport  known  as  “McCarran  Field”,  located 
near  the  City  of  Las  Vegas,  County  of  Clark,  State  of 
Nevada. 

B.  As  of  August  1,  1942,  Lessor  and  Lessee  entered  into 
a  lease  under  which  Lessee  herein  and  therein  has  certain 
rights  and  privileges  with  respect  to  the  airport  and  the 
administration  building  located  thereon. 

C.  Without  impairing  and,  except  as  in  this  lease  ex¬ 
pressly  provided,  without  affecting  the  lease  between  the 
parties  dated  August  1.  1942,  Lessor  desires  to  lease  to 
Lessee  additional  space  in  the  administration  building,  and 
desires  to  grant  to  Lessee  additional  rights  and  privileges 
with  respect  to  the  administration  building  in  consideration 
of  the  assumption  by  Lessee  of  certain  duties  and  obliga¬ 
tions  imposed  upon  Lessor  under  the  lease  dated  August  1, 
1942. 

Terms 

1.  Lessor  leases  to  Lessee  the  following  premises  and 
grants  to  Lessee  the  following  rights  and  privileges : 

(a)  The  space  in  the  administration  building  designed  for 
use  as  a  restaurant  or  coffee  shop,  together  with  all  other 
spaces  in  or  about  the  administration  building  and  the  wait- 
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ing  room  designed  or  adaptable  for  use  by  concessionaires 
in  connection  with  the  sale  of  beverages,  food,  refreshments, 
magazines,  newspapers,  tobacco,  drugs,  curios,  notions, 
novelties,  and  other  articles  or  items  which  lend  themselves 
for  sale  or  display  in  an  airline  terminal; 

(b)  The  exclusive  right  to  maintain  and  operate  in  and 
about  the  administration  building  and  the  waiting  room,  a 
restaurant  or  coffee  shop  and  booths  or  concessions  for 
dispensing  beverages,  food,  refreshments,  magazines,  news¬ 
papers,  tobacco,  drugs,  curios,  notions,  novelties,  and  other 
articles  or  items  which  lend  themselves  for  sale  or  display 
in  an  airline  terminal ; 

(c)  The  exclusive  right  to  maintain  and  operate  in  and 
about  the  administration  building  and  the  waiting  room  coin 

slot  machines  and  other  similar  coin  operated  ma- 
2504  chines : 

(d)  The  exclusive  rights  granted  Lessee  in  para¬ 
graphs  (b)  and  (e)  above  shall  not  prevent  the  Armed 
Forces  of  the  United  States  from  enjoying  similar  rights  on 
premises  used  or  occupied  exclusively  by  such  Armed 
Forces. 

2.  In  addition  to  the  obligations  undertaken  by  Lessee 
under  this  lease.  Lessee  shall  pay  to  Lessor  as  rental  the 
sum  of  One  Hundred  ($100.00)  Dollars  per  month,  payable 
monthly  at  the  end  of  each  month. 

3.  Lessee  agrees  to  provide,  at  its  expense,  reasonable 
janitor  service  for  the  administration  building  as  presently 
constructed,  including  customary  and  reasonable  consum¬ 
able  supplies  and  facilities  required  to  keep  and  maintain 
the  administration  building  in  a  clean,  orderly,  sanitary  and 
presentable  condition. 

4.  Lessee  shall  pay  for  all  electricity  required  to  light  the 
inside  and  outside  of  the  present  administration  building, 
except  the  space  or  spaces  occupied  by  governmental 
agencies,  including,  without  limitation,  the  Civil  Aero¬ 
nautics  Administration  and  the  United  States  Weather 
Bureau;  and  Lessee  shall  operate  the  heating  and  cooling 
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systems  and  shall  pay  for  the  electric  power  and  fuel  re¬ 
quired  therefor  and  for  the  electric  power  required  for  the 
operation  by  Lessee  of  the  restaurant  or  coffee  shop  and 
the  other  concessions  covered  by  this  lease. 

5.  Lessee,  at  its  expense,  shall  furnish  the  equipment, 
fixtures,  and  facilities  deemed  by  it  necessary  to  operate  the 
restaurant  or  coffee  shop  and  to  operate  the  other  conces¬ 
sions  which  will  be  operated  by  Lessee  under  this  Lease. 

6.  Lessor,  at  its  expense,  shall  install  complete  and  ade¬ 
quate  heating;  and  cooling  systems  in  the  administration 
building,  and  furnish  and  install  adequate,  serviceable,  and 
attractive  furniture  and  furnishings  for  the  waiting  room 
and  all  necessary  fixtures  and  permanent  facilities  for  the 
public  rooms  in  the  administration  building,  including, 
without  limitation,  a  refrigerated  drinking  fountain,  toilet 
paper  dispensers,  paper  hand  towel  dispensers,  soap  dis¬ 
pensers,  mirrors,  and  waste  paper  or  rubbage  containers; 
and  Lessor  agrees  to  replace,  repair,  or  refinish  all  of  such 
items  whenever  necessary  in  order  to  maintain  them  in  an 
attractive,  orderly,  and  serviceable  condition. 

7.  Lessor  will  maintain  in  good  order  and  repair  the 
structure,  the  roof,  the  outer  and  inner  walls,  doors, 
windows,  entrances,  and  plumbing  facilities  (except  plumb¬ 
ing  facilities  installed  by  Lessee)  of  the  administration 
building,  and  will  make  such  repairs  thereto  or  repainting 
or  refinishing  thereof  as  may  lie  necessary  from  time  to  time 
to  preserve  and  maintain  the  administration  building  in  a 
serviceable  and  attractive  condition. 

S.  In  connection  with  its  rights  and  duties  under  this 
lease.  Lessee  shall  have  the  right  to  establish  and  enforce 
reasonable  rules  and  regulations. 

9.  Lessor  will  impose  no  license,  fee,  or  other  charge  upon 
Lessee  for  the  right  to  conduct,  maintain,  and  operate  the 
restaurant  or  coffee  shop  and  the  concessions  covered 
2505  by  this  lease,  other  than  the  rental  required  to  be 
paid  and  the  obligations  assumed  by  Lessee  here- 
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under,  or  other  than  usual  licenses  or  fees  imposed  on  like 
businesses  in  the  City  of  Las  Vegas. 

10.  All  fixtures,  equipment,  facilities,  supplies,  and 
merchandise  purchased  by  Lessee  and  placed  or  installed  in 
or  about  the  administration  building  pursuant  to  this  lease, 
however,  affixed  or  installed,  shall  remain  the  property  of 
Lessee,  and  shall  be  removable  by  Lessee  at  any  time  during 
the  existence  of  this  lease,  or  any  renewal,  and  within  thirty 
(30)  days  after  the  termination  hereof,  provided,  however 
that  any  damage  caused  to  the  walls,  ceiling,  roof,  or  floor 
of  said  building  bv  the  removal  of  anv  of  said  fixtures, 
equipment,  facilities,  supplies  and  merchandise  shall  be  im¬ 
mediately  repaired  by  and  at  the  expense  of  the  Lessee. 

11.  In  the  event  Lessee's  operations  should  be  taken  over 
by  the  United  States  Government,  or  in  the  event  Lessee 
should  discontinue  its  commercial  airline  operations  in  and 
out  of  Las  Vegas,  Nevada,  or  in  the  event  all  commercial 
airline  operations  should  be  transferred  to  another  airport 
in  the  Las  Vegas  area.  Lessee,  at  its  option,  may  suspend 
all  of  its  obligations  hereunder  during  the  continuance  of 
such  condition  upon  giving  to  Lessor  thirty  (30)  days’ 
notice  in  writing  of  its  intention  so  to  do;  provided,  in  the 
event  such  suspension  shall  remain  in  effect  for  a  period  of 
one  year.  Lessor  at  its  option,  may  terminate  this  lease  upon 
giving  to  Lessee  thirty  (30)  days’  notice  in  writing  of  its 
intention  so  to  do:  and  provided  further  that  the  period  of 
such  suspension  shall  be  added  to  the  term  of  this  lease  by 
way  of  an  automatic*  extension,  unless  the  suspension  period 
shall  continue  beyond  one  year  followed  by  a  termination 
of  this  lease  under  Lessor’s  option. 

12.  In  the  event  the  administration  building  shall  be  de¬ 
stroyed  or  shall  be  damaged  to  the  extent  that  Lessee  can¬ 
not  reasonably,  profitably,  and  practicably  operate  a 
restaurant  or  coffee  shop  and  the  concessions  and  slot  ma¬ 
chines  covered  hereby,  all  obligations  of  Lessee  hereunder 
shall  be  suspended  until  a  new  administration  building  shall 
have  been  constructed  by  Lessor  or  until  the  damages  shall 
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have  been  repaired,  and  the  period  of  such  suspension  shall 
be  added  to  the  term  of  this  lease  by  way  of  an  automatic 
extension. 

13.  In  the  event  it  shall  become  illegal  for  Lessee  to 
operate  any  of  the  concessions  or  the  slot  machines  referred 
to  herein  in  the  administration  building,  the  rental  shall  be 
reduced  by  mutual  agreement  to  an  amount  not  exceeding 
Fifty  ($50.00)  Dollars  per  month  during  the  period  that 
Lessee  shall  not  be  able  to  operate  the  concessions  or  slot 
machines;  and,  in  the  event  such  period  shall  continue  for 
three  (3)  months,  Lessee,  at  its  option,  may  terminate  this 
lease  upon  giving  to  Lessor  thirty  (30)  days’  notice  in 
writing  of  its  intention  so  to  do. 

14.  This  lease  is  independent  of  the  lease  between  the 
parties  dated  August  1,  1942,  but  so  long  as  this  lease  shall 
remain  in  full  force  and  effect  any  term,  condition,  or  pro¬ 
vision  of  this  lease  which  is  specifically  in  conflict  with  any 
term,  condition,  or  provision  of  the  lease  dated  August  1, 
1942,  the  term,  condition,  or  provision  in  this  lease  shall 
prevail  and  the  conflicting  term,  condition,  or  provision  in 
the  lease  dated  August  1,  1942,  shall  remain  in  suspension ; 

provided  that  upon  the  termination  of  this  lease  the 
2506  suspended  term,  condition,  or  provision  in  the  lease 
dated  August  1,  1942,  shall  be  revived. 

15.  The  term  of  this  lease  shall  be  ten  (10)  years  from 
the  date  hereof,  and  Lessee  shall  have  the  option  of  extend¬ 
ing  this  lease  for  an  additional  period  of  five  (5)  years  on 
the  same  conditions  and  at  the  same  rental  provided  Lessee 
shall  give  to  Lessor  written  notice  of  its  election  so  to  do 
not  less  than  thirty  (30)  days  prior  to  the  expiration  of  the 
ten-year  term. 

16.  In  the  event  either  Lessor  or  Lessee  shall  become  in 
default  hereunder,  this  lease  may  be  cancelled  at  the  option 
of  the  non-defaulting  party  upon  giving  to  the  defaulting 
party  thirty  (30)  days’  notice  in  writing  of  its  intention  so 
to  do,  unless  within  the  thirty  (30)  days’  period  the  default¬ 
ing  party  shall  cure  the  default. 
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17.  Any  notices  required  or  desired  to  be  given  to  Lessor 
may  be  served  by  registered  mail,  postage  prepaid, 
addressed  to  the  City  Clerk  of  the  City  of  Las  Vegas,  Las 
Vegas,  Nevada;  and  any  notices  required  or  desired  to  be 
given  to  Lessee  may  be  served  by  registered  mail,  postage 
prepaid,  addressed  to  Lessee  at  Burbank,  California,  or  at 
such  other  address  that  Lessee  may  designate  hereafter  in 
writing. 

c? 

18.  This  lease  shall  be  deemed  to  be  made  in  and  con¬ 
strued  under  the  laws  of  the  State  of  Nevada. 

Executed  in  duplicate  original  this  16th  day  of  March, 
1943. 

The  City  of  Las  Vegas 
By  /s/  Howell  C.  Garrison 
Its  Mayor 

Lessor. 

Western  Air  Lines,  Inc. 

By  /s/  L.  H.  Dwerlkotte 

i  Its  Vice  President 

Lessee. 

Attest : 

/s/  Helen  Scott  Keed 
City  Clerk 

(Seal) 

Attest : 

/s/  Paul  E.  Sullivan 
Secretary 

(Seal) 
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2519  Exhibit  No.  W-14 

WESTERN  AIR  LINES,  INC. 

Summary  of  Profit  or  Loss  from  Operation  of 
Restaurants,  Canteens  and  Coin  Vending  Machines 
Years  1944  through  1948 


Coin  Vending 

Restaurants 

Machines 

Canteens 

Total 

1947 

$(9,186.08) 

22,156.60 

2,601.19 

15,571.71 

1946 

5,186.81 

29,909.70 

6,605.70 

41,702.21 

1945 

1944 — May  through 

22,513.88 

31,831.42 

3,062.70 

57,408.00 

December 

(2,101.90) 

17,877.98 

788.90 

16,564.98 

Total  included  in  Show 

Cause  Order 

16,412.71 

101,775.70 

13,058.49 

131,246.90 

Add: 

1948 

(11,761.92) 

7,840.70 

754.89 

(3,166.33) 

Total  1944-1948 

$4,650.79 

109,616.40 

13,813.38 

128,080.57 

(  )  Denotes  Loss 


SOURCE:  WAL  Company  Records. 


2520  WESTERN  AIR  LINES.  INC. 

Profit  or  Loss  from  Restaurant  Operations 
Years  1944  through  1948 


Salt  Lake 

Las  Vegas 

City 

Long  Beach 

Total 

1947 

$(6,066.62) 

(3,119.46) 

— 

(9,186.08) 

1946—  (Note  1) 

1945 

1944 — May  through 

(6,486.20) 

(3,965.90) 

15,229.95 

29,889.99 

(3,556.94) 

(3,410.21) 

5,186.81 

22,513.88 

December 

(5,032.15) 

6,165.08 

(3,234.83) 

(2,101.90) 

Total  included  in  Show 

Cause  Order 

(21,550.87) 

48,165.56 

(10,201.98) 

16,412.71 

Add: 

Total  1944-194S 

$(29,660.26) 

44,513.03 

(10,201.98) 

4,650.79 

(  )  Denotes  Loss 

Note  1 — Long  Beach  operated  thru  May,  1946 
Note  2 — Salt  Lake  Operated  thru  April,  1948 
SOURCE:  WAL  Company  Records. 


1G0 


2521  WESTERN  AIR  LINES,  INC. 

Profit  or  Loss  from  Operation  of  Canteens 
Years  1944  through  194S 


1947 

Las  Vegas 
$  708.35 

Salt  Lake 
City 
1,892.84 

Long  Beach  Total 
—  2,601.19 

1946 

1,760.80 

5,129.96 

(285.06) 

6,605.70 

1945 

76.52 

3,714.83 

(728.65) 

3,062.70 

1944 — May  through 
December 

(167.13) 

1,663.45 

(707.42) 

788.90 

Total  included  in  Show 
Cause  Order 

2,378.54 

12,401.08 

(1,721.13) 

13,058.49 

Add: 

1948 

804.86 

(49.97) 

754.89 

1948— (Note  2) 

(8,109.39) 

(3,652.53) 

— 

(11,761.92) 

Total  1944-194S 

$3,183.40 

12,351.11 

(1,721.13) 

13,813.38 

(  )  Denotes  Loss 

Note:  Canteen  operations  included  sales  of  Candy, 

Tobacco, 

Newspapers 

and  Periodicals,  Souvenirs,  etc. 
SOURCE:  WAL  Company  Records. 

2522  WESTERN  AIR 

LINES,  INC. 

Profit  or  Loss  from  Coin  Vending  Machines 
Years  1944  through  1948 


1947 

Las  Vegas 
$15,671.45 

1946 

24,697.25 

1945 

26,397.11 

1944 — May  through 
December 

14,128.11 

Total  included  in  Show  Cause 

Order 

80,893.92 

Add: 

1948 

6,048.50 

Total  1944-1948 

$86,942.42 

SOURCE:  WAL  Company  Records. 

*  *  * 

#  # 

Salt  Lake 
City 
6,4S5.15 
5,212.45 
5,434.31 

Long  Beach 

Total 

22,156.60 

29,909.70 

31,831.42 

3,637.72 

112.15 

17,877.98 

20,769.63 

112.15 

101,775.70 

1,792.20 

— 

7,840.70 

22,571.83 

112.15 

109,616.40 

* 

# 

*  * 
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Exhibit  No.  WX-3 

2827  Date  12/15/49 

WESTERN  AIR  LINES,  INC. 

Western- Inland  Mail  Rate  Proceeding 

Docket  No.  2870  et  al. 

Notice — Invitation  to  Negotiate 
December  28,  1942 

The  Board  of  City  Commissioners  are  desirious  of  open¬ 
ing  negotiations  with  interested  parties  on  or  before  the 
16th  of  January,  1943,  for  a  lease  of  the  coffee  shop  and 
other  concessions  in  the  Municipal  Airport  Administration 
Building.  Contact  city  clerk. 

Helen  Scott  Reed, 

City  Clerk 


2828  Exhibit  No.  WX-4 

Date  12/15/49 

western  air  LINES,  INC. 

Western-Inland  Mail  Rate  Proceedings 
Docket  No.  2870  et  al. 

February  17, 1943 

Mr.  C.  R.  Clark 
1017  Frances  Street 
Las  Vegas,  Nevada 

Dear  Mr.  Clark: 

The  undersigned,  Western  Air  Lines,  Inc.,  a  Delaware 
corporation,  hereby  submits  the  following  bid  for  leasing 
that  certain  space  in  the  McCarran  Field  Airport  Admin¬ 
istration  Building  owned  by  the  City  of  Las  Vegas,  which 
was  designed  for  use  as  a  coffee  shop  of  approximately  30 
feet  by  32  feet,  or  approximately  960  square  feet,  and  the 


right  to  place  coin  slot  machines  in  said  Administration 
Building. 

1.  Western  Air  Lines,  Inc.  proposed  to  furnish  the  nec¬ 
essary  equipment  and  fixtures  to  adequately  equip  the  coffee 
shop  and  other  concessions. 

2.  This  lease  shall  be  for  the  exclusive  concessions  lim¬ 
ited  to  the  area  of  the  Administration  Building  and  will 
include  sale  of  food,  drinks,  refreshments,  magazines,  to¬ 
bacco,  novelties  and  other  articles  commonly  sold  or  dis¬ 
played  at  air  line  terminals,  and  the  right  to  operate  coin 
slot  machines. 

3.  The  period  of  this  agreement  shall  be  for  ten  (10) 
years  with  the  option  to  renew  on  the  same  terms  for  an 
additional  term  of  five  (5)  years. 

4.  Under  the  terms  of  our  agreement  dated  August  1, 
1942  with  the  City  of  Las  Vegas  for  the  use  of  McCarran 
Field,  the  City  is  obligated  among  other  things  to  provide 
janitor  service  for  the  Administration  Building;  passenger, 
janitor  and  cleaning  supplies  as  enumerated  under  Para¬ 
graph  B  below;  and  lighting  and  cooling  as  enumerated 
under  Paragraph  C  below.  In  submitting  this  bid  Western 
Air  Lines,  Inc.  took  into  consideration  that  since  it  had  em¬ 
ployees  at  the  airport  twenty-four  hours  a  day,  it  might  be 
more  satisfactory  for  all  parties  concerned  if  Western  Air 
Lines,  Inc.  would  relieve  the  City  of  this  obligation  and 
itself  perform  the  duties  and  assume  the  expense  as  part 
of  the  agreement  contemplated  under  this  bid.  The  duties 
and  expenses  which  Western  Air  Lines,  Inc.  would  so 
assume  and  thereby  relieve  the  City  of  Las  Vegas  are  as 
follows : 

A.  Western  Air  Lines,  Inc.  will  provide  twenty-four  hour 
per  day  inside  janitor  service  for  the  term  of  this  lease  in 
the  present  building  known  as  the  Administration  Building 
at  McCarran  Field. 

B.  Western  Air  Lines,  Inc.  will  assume  the  cost  of  all  re¬ 

placement  of  light  bulbs,  sweeping  compound,  win- 
2829  dow  cleaning  fluid,  soap,  paper  towels  and  toilet 


paper  for  the  public  rest  rooms,  furniture  polish, 
floor  wax  and  other  miscellaneous  janitor  supplies.  The 
above  articles  are  to  be  supplied  for  the  building  known  as 
the  Administration  Building  at  McCarran  Field. 

C.  Western  Air  Lines,  Inc.  will  assume  the  cost  of  the 
lighting  and  heating  required  in  the  present  Administration 
Building,  as  well  as  operate  and  supervise  the  operation  of 
the  heating  and  cooling  systems  and  generally  supervise  the 
Administration  Building  to  insure  its  being  well  maintained 
and  regulated. 

5.  Western  Air  Lines,  Inc.  agrees  to  furnish  the  City  of 
Las  Vegas  with  reports  of  the  activities  on  the  airport  in 
conjunction  with  air  transport  passenger  carrier  operation 
(which  should  eliminate  the  need  of  the  City  of  Las  Vegas 
employing  a  Field  Manager). 

6.  As  consideration  for  the  leasing  to  it  of  the  above  de¬ 
scribed  premises  and  privileges,  Western  Air  Lines,  Inc. 
agrees  to  pay  to  the  City  of  Las  Vegas  One  Hundred  Dol¬ 
lars  ($100.00)  per  month,  payable  at  the  end  of  each  month 
during  the  period  of  the  agreement. 

7.  It  is  understood  that  should  the  coffee  shop  be  forced 
to  discontinue  operation  or  be  removed  from  the  airport 
known  as  McCarran  Field,  due  to  the  war  effort  or  by  order 
of  any  government  agency,  that  the  rent  for  that  period  of 
no  operation  be  canceled  and  a  period  of  the  same  number 
of  days  be  added  to  the  lease  at  the  end  of  the  present  lease 
at  the  same  rental. 

8.  It  is  also  understood  that  should  gambling  become 
illegal  or  the  legal  status  of  gambling  change  on  the  prem¬ 
ises  or  if  the  Army  orders  gambling  discontinued  in  the 
Administration  Building  at  McCarran  Field,  that  the  rent 
for  the  concession  be  adjusted  by  mutual  agreement  of  the 
City  of  Las  Vegas  and  Western  Air  Lines,  Inc.,  or  if  no 
agreement  can  be  reached,  that  the  rental  shall  be  Fifty 
Dollars  ($50.00)  per  month. 

9.  The  above  rentals  are  in  addition  to  those  which  the 
Citv  will  receive  from  Transcontinental  and  W’estern  Air, 


the  Civil  Aeronautics  Authority  and  the  United  States 
Weather  Bureau,  who  are  now  renters  occupying  space  in 
the  Administration  Building  at  McCarran  Field. 

10.  Western  Air  Lines,  Inc.  is  exceedingly  desirous  of 
obtaining  this  concession  in  order  that  the  standard  of  serv¬ 
ice  may  be  maintained  at  the  high  level  commensurated 
with  that  to  which  air  line  patrons  are  accustomed. 


Respectfully  submitted  this  seventeenth  day  of  Febru¬ 
ary,  1943. 


Western  Air  Lines,  Inc. 

By _ _ _ 

Secretary 


WBSTEBH  JJB  USES,  ISC. 


Breakdown  of  i/o  k 110  and  i/o  3>1  (Restaurant  Operation*)  Tear*  I9/4Z;  -  19ijB 
to  *ho*r  Profit  or  Log*  from  Bo«taurant»,  Comoo  salon*  and  Tending  Machine* 


La*  Yaga*  _  _ Salt  lake  city 


Year 

Cafe 

Canteen 

Machine* 

Total 

Oafe 

Canteen 

Machine* 

Total 

Cafe 

19h7 

*  (6,066.62) 

708.35 

15.6714*5 

10,313*18 

(3.1194(6) 

1,892^1* 

64(85.15 

5,258.53 

19^6  (Soto  1) 

(6,1(86.20) 

1,760^0 

2U.697.25 

19,971*85 

15,229.95 

5.129.96 

5,2124(5 

25.5(2.36 

(3.556.91 

19U5 

(3.965.90) 

76.52 

B6.397.ll 

22,907.73 

29,889.99 

3.71U.83 

5.U3U.31 

39.039.13 

(3400.2 

19^  *  5/1  thru 

12/51 

(5.032.15) 

(167.13) 

1I*,12B.11 

8,928.83 

6,165.08 

1,6634*5 

3,637.72 

114(66.25 

(3.23U^: 

gab-total,  a*  shown 
in  Shaw  Cause  Order 

(21.550.87) 

2,378.9* 

80,893.92 

61,721.59 

ijB,  165*  56 

12^)1.08 

20,7£9.63 

81,336.27 

(10,201.9* 

19U*  -  1/1  thru 

V5o 

(3.593.11) 

(617.31) 

7,269.16 

3,038.71* 

5,007^?. 

872.95 

3.102.90 

8,982.67 

(1.155^6 

19^8  (Soto  2) 

(8.109.39) 

801*86 

6.0W.50 

(1,256.03) 

(3.652.S) 

(U9.97) 

1.792.20 

(1,910.30) 

Total  -  19^-19^ 

(33.253.37) 

2.566.09 

9U.191.58 

63.5OU.30 

i£,  520.25 

13,22l*.06 

25.66U.33 

88^08.6i; 

(11,357.86 

(  )  Dan  at*  Bod  Pigure*. 

Soto  (1)  t  Lang  Boa  oh  Operated  Thru  ky,  19^6* 

Soto  (2)  t  Salt  LaBo  City  Operated  Thru  JLpril,  19^8* 

Sour 00  s  Wertern**  Cewpany  record** 


/sS7S" 


Exhibit  PC- 12 


2878 

165 


•WBSTSRH  AIR  LIHIS,  IBC* 


BreaMoan  of  A/e  4110  and  l/o  3i>L  (Hostaurarrt  Operation*)  Tear*  1944  -  1946 
to  »hoo  Profit  or  Log*  from  Boataurarxt*,  Conoea«ion*  and  Tending  jjaohligs 


Salt  I/Llce  City  _ _ Lang  Beaoh 


Qrtud 


iaos 

Total 

Cafe 

Canteen 

Kaohlnes 

Total 

Cafe 

Canteen 

Maohine* 

Total 

Total 

n. 45 

10,313*18 

(3,119*46) 

1,892.84 

6,485*15 

5,258*53 

15.571.71 

?7.25 

19*971*85 

15,229.95 

5.129.96 

3,212*45 

25.572.36 

(3.556.94) 

(285.06) 

- 

(3,862430) 

61.702.21 

?7.n 

22,507.73 

29,889*99 

3.714.83 

5,434*31 

39,039.13 

(3.410.21) 

(728*65) 

- 

(6,138*86) 

974*084X3 

s*u 

8,92B*83 

6,165.08 

1,6634*5 

3,637*72 

11.466*25 

(3.234^3) 

(707.42) 

112*15 

(3,830  ao) 

16.566.96 

>3.92 

6i.7a.59 

48,165*56 

12,431.08 

20,769.63 

81.336.27 

(10,201*98) 

(i,7a.i3) 

112*15 

(11,810*96) 

151,246.90 

t9.l6 

3,058.74 

5,007.2? 

872.95 

3.102*50 

8,982.67 

(1.155^8) 

1 

(714.75) 

133*20 

(1,737.63) 

10,283.96 

£.50 

(1.256.03) 

(3.652.53) 

(69.97) 

1,792.20 

(1,910.30) 

(3.166.33) 

a.  56 

63,504*30 

49,520.25 

13,224*06 

25,664*33 

88,408.64 

(11,357.86) 

(2.635^8) 

245.35 

(13.568.39) 

138,366.55 
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2879 A  Exhibit  PC-14 

Original  Lease  Between  City  of  Las  Vegas 
and  Western 

This  Indenture  of  Lease  made  this  1st  day  of  August, 
1942,  by  and  between  the  City  of  Las  Vegas,  a  municipal 
Corporation,  hereinafter  called  “Lessor,”  and  Western 
Air  Express  Corporation,  a  Delaware  corporation,  herein¬ 
after  called  “Lessee”; 

WITNESSETH  : 

Whereas,  the  Lessee  is  now,  and  for  many  years  last  past 
has  been,  engaged  as  a  common  carrier  by  air  in  the  business 
of  transporting  passengers,  property,  and  United  States 
mail  by  airplane  between  the  cities  of  Los  Angeles  in  the 
State  of  California  and  of  Salt  Lake  City  in  the  State  of 
Utah,  via  Las  Vegas,  Nevada;  and 

Whereas,  said  Lessee  up  until  the  date  of  this  indenture 
has  been  the  owner  of  the  property  hereinafter  described; 
and 

Whereas,  said  Lessee  has  this  day  conveyed  all  of  the 
property  hereinafter  described  to  said  Lessor  in  considera¬ 
tion  of  said  Lessor  granting  to  said  Lessee  a  lease  on  said 
premises  and  certain  operating  rights,  all  as  hereinafter 
more  fully  set  forth ; 

Now,  Therefore,  in  consideration  of  the  premises  and  in 
consideration  of  the  covenants  and  conditions  herein  con¬ 
tained,  the  parties  hereto  mutually  agree  as  follows : 

I. 

Lessor  does  hereby  demise,  lease,  and  let  unto  Lessee,  and 
Lessee  does  hereby  hire  and  take  from  Lessor,  the  following 
premises  and  facilities,  rights,  licenses,  and  privileges  in 
connection  with  and  on  the  property  and  improvements  of 
Lessor  located  near  the  City  of  Las  Vegas,  County  of  Clark, 
State  of  Nevada,  and  known  as  the  Las  Vegas  Municipal 
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Airport,  (which  is  more  particularly  described  in  Exhibit 
I  hereto  attached  and  made  a  part  hereof),  to  wit: 

A. 

The  use,  in  common  with  others  authorized  so  to  do,  of 
said.  Airport  and  appurtenances,  together  with  all  facilities, 
improvements,  equipment,  and  services  which  have  been  or 
may  hereafter  be  provided  at  or  in  connection  with  said  Air¬ 
port  from  time  to  time,  including,  without  limiting  the  gen¬ 
erality  thereof,  the  landing  field  and  any  extension  thereof 
or  addition  thereto,  runways,  aprons,  taxi-ways,  sewerage 
and  water  facilities,  flood  lights,  landing  lights,  control 
tower,  signals,  radio  aids,  and  all  other  conveniences  for 
flying,  landings,  and  takeoffs  of  aircraft  owned  or  operated 
by  Lessee  which  use,  without  limiting  the  generality  thereof, 
shall  include: 

2SS0  (1)  The  operation  of  a  transportation  system  by 
aircraft  for  the  carriage  of  persons,  property,  or 
mail,  including  charter  and  sight-seeing  flights,  (hereafter 
referred  to  as  ‘‘air  transportation”). 

(2)  The  repairing,  maintaining,  conditioning,  servicing, 
parking,  or  storage  of  aircraft  or  other  equipment. 

(3)  The  training  on  the  leased  premises  of  personnel  in 
the  employ  of  or  to  be  employed  by  Lessee  and  the  testing  of 
aircraft  and  other  equipment :  it  being  understood  that  such 
training  and  testing  shall  be  incident  to  the  operation  by 
Lessee  of  its  air  transportation  system. 

(4)  The  sale,  disposal,  or  exchange  of  Lessee’s  Aircraft, 
engines,  accessories,  gasoline,  oil,  greases,  lubricants,  and 
other  equipment,  or  other  fuel  or  supplies  provided  that  the 
exclusive  right  of  Lessee  hereunder  to  sell  gasoline,  fuel, 
greases,  and  other  lubricants  upon  said  premises  shall  be 
limited  to  a  period  of  fifteen  (15)  years  from  the  date 
hereof,  but  the  right  to  service  by  Lessee  of  Lessee’s  air¬ 
craft  and  of  the  aircraft  operated  by  Lessee  or  belonging  to 
or  operated  by  a  subsidiary  or  affiliated  company  of  said 
Lessee  shall  continue  during  the  life  of  this  lease.  Further- 
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more,  such  right  shall  include  without  limiting  the  gener¬ 
ality  thereof  the  right  to  install  and  maintain  on  said  Air¬ 
port  adequate  storage  facilities  for  such  gasoline,  oil, 
greases,  and  other  fuel  or  supplies  either  underground  or 
on  the  surface,  together  with  the  necessary  pipe,  pumps, 
motors,  filters,  and  other  appurtenances  incidental  to  the 
use  thereof  and  the  exclusive  right  to  the  use  of  the  storage 
facilities  now  installed  on  said  premises  for  such  gasoline, 
oil,  greases,  and  other  fuel  or  supplies,  together  with  the 
pipes,  pumps,  motors,  filters,  and  other  appurtenances  con¬ 
nected  therewith. 

(5)  The  landing,  taking-off,  parking,  loading,  and  unload¬ 
ing  of  aircraft  or  other  equipment  owned  or  operated  by 
Lessee. 

(6)  The  right  to  load  and  unload  persons,  property,  and 

mail  at  said  Airport  by  such  motor  cars,  busses,  trucks,  or 

other  means  of  conveyance  as  Lessee  mav  choose  or  re- 

*  • 

quire  in  the  operation  of  its  air  transportation  system  with 
the  right  to  designate  the  particular  carrier  or  carriers  who 
shall  or  may  transport  Lessee’s  passengers  and  their  bag¬ 
gage  to  and  from  the  Airport. 

(7)  The  right  to  install  and  operate  advertising  signs  rep¬ 
resenting  its  business  on  the  leased  premises  at  Lessee’s 
expense,  the  general  type,  design,  and  location  of  such  signs 

to  be  subject  to  the  approval  of  Lessor. 

2881  (8)  The  right  to  install,  maintain,  and  operate 

such  radio  communications,  meterological,  and  aerial 
navigation  equipment  and  facilities  at  Lessee’s  expense  in, 
on,  about,  or  near  the  premises  herein  leased  on  said  Airport 
as  may  be  necessary  or  convenient  in  the  opinion  of  Lessee 
for  its  operations. 

(9)  The  conduct  of  any  other  business  or  operations 
reasonably  necessary  to  the  proper  conduct  and  operation 
by  Lessee  of  an  air  transportation  system  for  the  carriage 
of  persons,  property,  or  mail  by  aircraft. 
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B. 

The  exclusive  right  for  a  period  of  ten  (10)  years  from 
the  date  of  this  lease  to  sell  to  owners  and  operators  of 
transient  aircraft  gasoline,  oil,  greases,  lubricants,  and  other 
fuel;  it  being  understood  that  the  term  “transient  aircraft” 
shall  not  include  aircraft  owned  by  any  person  using  said 
Airport  as  a  home  base:  and  it  being  further  understood 
that  the  owners  of  aircraft  using  said  Airport  as  a  home 
base  shall  be  permitted  to  supply  and  service  their  own 
equipment,  gasoline,  oil,  greases,  lubricants,  and  other  fuel, 
if  they  so  desire,  but  such  owners  shall  not  be  permitted  to 
sell  to  or  service  with  gasoline,  oil,  greases,  lubricants  and 
other  fuel  the  aircraft  of  others  on  said  premises;  and  no 
vendor  or  supplier  of  gasoline,  oil,  greases,  lubricants,  or 
other  fuel  other  than  Lessee  will  be  permitted  to  sell  such 
products  or  service  aircraft  on  or  about  said  Airport  during 
said  period  of  ten  (10)  years. 

It  is  further  understood  that  after  the  expiration  of  said 
ten-year  period  and  for  the  next  ensuing  five  (5)  years 
Lessee  shall  continue  to  have  the  exclusive  right  to  sell 
gasoline,  oil,  greases,  lubricants,  and  other  fuel  as  in  the 
preceding  period  provided;  but  Lessee  agrees  that  during 
said  period  of  five  (5)  years  it  will  pay  to  Lessor  the  sum  of 
two  cents  (2c)  per  gallon  for  each  gallon  of  gasoline  so  sold 
to  such  transient  aircraft,  which  payments  shall  not  be 
added  by  Lessee  to  the  sales  price  of  gasoline  sold  by  it ; 
and  in  this  connection  Lessee  agrees  to  furnish  to  Lessor 
on  or  before  the  15th  day  of  each  month  an  accurate  state¬ 
ment  of  the  amount  of  gasoline  so  sold  during  the  preceding 
calendar  month,  and  at  the  same  time  will  pay  to  the  City 
the  said  sum  of  two  cents  (2c)  for  each  gallon  of  gasoline 
sold  as  shown  bv  said  statement,  provided  that  such  sum 
shall  not  be  applicable  to  gasoline  used  by  Lessee  in  con¬ 
nection  with  its  own  operations. 

C. 

It  is  understood  and  agreed  that  Lessor  reserves  all  other 
concessions  at  said  Airport,  including  the  sale  of  food  and 


beverages,  notions,  curios,  magazines,  newspapers,  and 
periodicals,  and  slot  machines. 

2882  D. 

Upon  completion  by  Lessor  of  a  hangar  upon  said 
Airport,  Lessee  shall  have  the  exclusive  use  of  sufficient 
space  therein  for  housing  and  maintaining  adequate  facili¬ 
ties  for  normal  and  routine  repairs  and  maintenance  of  its 
aircraft.  In  addition,  Lessor  shall  make  available  to  Lessee 
in  said  hangar,  so  long  as  unrented  space  shall  be  available 
and  until  Lessee  shall  construct  at  said  Airport  its  own 
hangar  or  other  suitable  building,  sufficient  space  for  the 
storage  of  one  airplane  when  required  by  Lessee.  Lessor 
shall  make  available  to  Lessee  adequate  space  for  parking 
and  storing  not  to  exceed  four  (4)  automobiles  and  for 
supplies  used  by  Lessee  in  its  operations,  in  said  hangar 
or  some  other  building  erected  by  Lessor  on  said  Airport 
and  adapted  for  that  purpose;  provided,  however,  that 
Lessor  shall  not  be  required  to  furnish  any  such  space  if 
and  when  Lessee  shall  have  constructed  a  hangar  or  other 
building  at  said  Airport  in  which  such  facilities,  airplane, 
automobiles  and  supplies  may  be  respectively  housed,  main¬ 
tained,  parked  and  stored. 

E. 

Lessor  shall  make  available  to  Lessee  on  said  Airport 
adequate  and  sufficient  space  for  the  construction  and  in¬ 
stallation  of  a  hangar,  shop,  fuel  tanks,  and  other  buildings, 
equipment,  and  facilities  deemed  required  by  Lessee  in 
connection  with  its  operations,  the  location  on  said  Airport 
of  such  hangar,  shop,  fuel  tanks,  and  other  buildings,  equip¬ 
ment,  and  facilities  to  be  subject  to  the  approval  of  said 
Lessor. 

F. 

Lessee  shall  have  the  first  choice  of  location  and  the  ex¬ 
clusive  use  of  not  less  than  seven  hundred  fifty  (750)  square 
feet  of  space  in  the  administration  building  on  said  Airport 


for  such  uses  as  Lessee  may  desire  to  make  thereof  in  con¬ 
nection  with  or  incidental  to  its  operations,  such  uses  to  in¬ 
clude,  without  limiting  the  generality  thereof,  the  sale  of 
tickets,  manifesting  of  passengers  and  cargo,  handling  of 
mail,  baggage,  and  cargo,  and  the  operation  of  general 
traffic,  operations,  and  communications  offices;  provided, 
however,  if  the  construction  cost  of  said  administration 
building  exceeded  or  exceeds  $50,000.00,  Lessee  shall  have 
the  first  choice  of  location  and  the  exclusive  use  of  not  less 
than  one  thousand  (1,000)  square  feet  of  space  therein. 

G. 

The  use  by  Lessee,  its  employees,  passengers,  guests, 
patrons,  and  invitees,  in  common  with  others,  of  all  public 
space  in  said  administration  building  and  additional  public 
spaces  which  may  hereafter  be  made  available  in  said  ad¬ 
ministration  building  or  any  additions  thereof,  including, 
without  limiting  the  generality  thereof,  the  lobby,  waiting 
rooms,  hall  ways,  restrooms,  and  other  public  and 
2883  passenger  convenience. 

H. 

Lessee  and  its  passengers,  invitees,  licensees,  and  employ¬ 
ees  shall  have  the  use  in  common  with  other  air  transporta¬ 
tion  companies,  of  an  adequate  vehicular  parking  space  lo¬ 
cated  as  near  as  possible  to  the  administration  building 
without  charge  to  such  passengers,  invitees,  licensees,  or 
employees;  it  being  understood  that  “passengers”  as  used 
in  this  paragraph  includes  persons  calling  for  or  delivering 
passengers. 

I. 

Lessee  in  common  with  other  airlines  shall  have  the  right 
to  erect,  maintain,  and  operate  poles,  antenna,  equipment, 
and  facilities  on  and  about  said  Airport  as  in  Lessee’s 
opinion  may  be  necessary  or  convenient  for  Lessee’s  opera¬ 
tion  of  remote  control  radio  receiving  and  transmitting 
equipment,  the  location  of  said  equipment  and  facilities  on 


or  about  said  Airport  shall  be  subject  to  the  approval  of 
Lessor.  Lessor  agrees  to  zone  areas  under  its  control  sur¬ 
rounding  Lessee’s  radio  transmitting  site  to  prevent  the 
erection  of  poles,  lines,  power  lines,  buildings,  and  other 
structures  which  would  prevent  the  proper  operation  of 
Lessee’s  radio  and  transmitting  equipment. 

J. 

The  full,  unrestricted,  and  free  access  and  ingress  to  and 
egress  from  the  premises  outlined  in  “A”  to  “I”  inclusive, 
above,  for  Lessee,  its  employees,  passengers,  guests,  pa¬ 
trons,  invitees,  suppliers  of  materials  and  furnishers  of 
service,  its  or  their  aircraft,  equipment,  vehicles,  machinery, 
and  other  property  without  charge  to  said  employees,  pas¬ 
sengers,  guests,  patrons,  invitees,  suppliers  of  materials  and 
furnishers  of  service,  or  their  said  property. 

n. 

Lessor  acknowledges  that  the  transfer  from  Lessee  to 
Lessor  of  the  real  property  on  which  said  Airport  is  located 
constitutes  full  consideration  for  this  lease;  and  agrees  that 
during  the  term  hereof  Lessee  shall  not  be  obligated  or  re¬ 
quired  to  pay  any  rents,  tolls,  charges,  or  license  fees  to 
Lessor,  except  as  herein  otherwise  expressly  provided. 

III. 

Subject  to  earlier  termination,  as  hereinafter  provided, 
the  term  of  this  lease  shall  be  for  thirty  (30)  years  from  and 
after  the  date  hereof. 

IV. 

Lessor  represents  that  it  has  the  right  to  lease  said  Air¬ 
port,  together  with  all  of  the  facilities,  rights,  licenses,  and 
privileges  herein  granted,  and  has  full  authority  and 
28S4  power  to  enter  into  this  lease  in  respect  thereof. 

V. 

Lessee  shall  have  the  full  right  of  purchasing  at  said  Air¬ 
port  or  elsewhere  gasoline,  oil,  fuel,  lubricating  oil,  grease, 
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or  any  other  materials,  equipment,  or  supplies  and  aircraft 
from  any  person,  or  company  of  its  choice,  and  no  charges, 
fees,  or  tolls  of  any  kind  shall  be  charged  by  Lessor,  directly 
or  indirectly,  against  Lessee  or  its  suppliers  for  the  privi¬ 
lege  of  using,  storing,  withdrawing,  handling,  consuming  or 
transporting  the  same  to,  from,  or  on  said  Airport.  Nothing 
in  this  paragraph  contained  shall  be  construed  as  affecting 
the  right  of  Lessor  to  keep  in  force  all  ordinances  in  effect 
on  November  1, 1940  imposing  license  fees  on  persons,  firms, 
and  corporations  doing  business  in  the  City  of  Las  Vegas, 
or  similar  ordinances. 

VI. 

Lessor  agrees  that  no  charges,  fees,  tolls,  licenses,  taxes, 
or  assessments,  other  than  herein  expressly  provided  for, 
shall  be  charged  or  collected  by  it.  directly  or  indirectly, 
from  Lessee  or  any  other  persons,  including,  without  limita¬ 
tion,  taxi  and  limousine  companies  or  operators,  employees, 
suppliers  of  materials,  or  furnishers  of  service  for  the 
privilege  of  serving  Lessee  or  transporting,  loading,  unload¬ 
ing  or  handling  persons,  property,  or  mail  to,  from,  into, 
or  on  said  Airport  in  connection  with  Lessee’s  business; 
provided,  however,  that  Lessor  shall  not  be  prevented  from 
imposing  upon  and  charging  taxi  and  limousine  companies 
or  operators  serving  said  Airport  the  same  City  license  fee 
imposed  upon  and  charged  all  taxicabs  or  taxicab  companies 
alike  doing  business  in  the  City  of  Las  Vegas.  Nothing  in 
this  paragraph  contained  shall  be  construed  as  affecting  the 
right  of  Lessor  to  keep  in  force  all  ordinances  in  effect  on 
November  1,  1940  imposing  license  fees  on  persons,  firms, 
and  corporations  doing  business  in  the  City  of  Las  Vegas, 
or  similar  ordinances. 

VIII. 

Tf  Lessee  is  required  to  procure  any  licenses  or  permits 
from  the  authorities  of  the  City  of  Las  Vegas  to  authorize 
and  permit  it  to  carry  on  any  of  the  activities  and  operations 


which  Lessee  is  authorized  or  permitted  to  carry  on  under 
this  lease.  Lessee  may  deduct  the  cost  of  such  licenses  and 
permits  other  than  those  imposed  by  ordinance  in  force  at 
the  execution  of  this  lease  from  any  rentals  or  fees  payable 
by  it  hereunder,  and  if  Lessee  is  required  to  procure  any 
such  licenses  or  permits  from  the  County  of  Clark  or  the 
State  of  Nevada,  Lessee  may  deduct  from  any  rentals  or 
fees  payable  by  it  hereunder  the  portion,  if  any,  of  the  cost 
of  such  licenses  or  permits  remitted  by  law  or  regulation  to 
the  City  of  Las  Vegas  or  remitted  for  use  in  connection  with 
the  construction,  improvement,  maintenance,  or  operation 
of  said  Airport. 

2SS5  VIII. 

Lessor  agrees  that  the  runways  on  said  Airport  and 
the  field  lighting  equipment  now  or  hereafter  constructed 
thereon,  and  all  appurtenances,  equipment,  facilities,  and 
services  of  and  at  said  Airport,  shall  at  all  times  be  main¬ 
tained  by  and  at  the  expense  of  Lessor  and  in  such  condition 
and  up  to  such  standard  as  may  be  required  by  the  Civil 
Aeronautics  Board  for  the  operation  of  aircraft  now  or 
hereafter  operated  by  Lessee  in  the  conduct  of  its  opera¬ 
tions  ;  and  Lessor  further  agrees  that  all  buildings  belonging 
to  Lessor  and  now  or  hereafter  constructed  on  said  premises 
shall  be  kept  in  a  reasonable  state  of  repair  by  and  at  the  ex¬ 
pense  of  Lessor. 

Lessor  agrees  to  keep  said  Airport  free  from  obstructions 
for  the  safe,  convenient,  proper,  and  continuous  use  thereof 
by  Lessee,  and  to  maintain  and  operate  said  Airport  in  all 
respects  at  least  equal  to  the  highest  standards  of  ratings 
for  airports  of  similar  size  and  character  issued  by  the  Civil 
Aeronautics  Board  and  in  accordance  with  all  of  the  rules 
and  regulations  of  the  Civil  Aeronautics  Board. 

It  is  expressly  understood  that  Lessor  will  keep  the  public 
space  in  the  administration  building  attractively  furnished, 
and  will  provide  and  supply  heat,  light,  electricity,  cooling, 
and  water  for  the  public  space  and  Lessee’s  exclusive  space 


17  G 


in  the  administrtaion  building;  janitors  or  other  cdeaners 
necessary  to  keep  the  Airport  and  the  said  spaces  in  the 
administration  building  at  all  times  clean,  neat,  orderly, 
sanitary,  and  presentable ;  all  attendants  necessary  to  facili¬ 
tate  the  use  of  the  Airport  and  the  administration  building 
and  the  appurtenances,  facilities,  and  sendees  as  aforesaid 
bv  anyone  hereunder  entitled  to  use  the  same,  and  will  also 
furnish  the  necessary  electrical  energy  for  the  operation  of 
all  held  lights,  it  being  understood  that  the  cost  of  power 
and  electricity  for  the  operation  of  Lessee’s  radio  equip¬ 
ment,  fuel  distribution  equipment,  air  compressors,  other 
ground  equipment,  and  for  charging  batteries  of  Lessee 
shall  be  borne  by  Lessee.  It  is  further  understood  that 
Lessee  shall  pay  for  its  own  exclusive  telephone  service. 

IX. 

Lessor  covenants  and  agrees  to  make  available  reasonable 
and  adequate  space  and  proper  facilities  in  the  administra¬ 
tion  building  for  the  use  of  the  United  States  Customs  and 
Immigration  authorities,  representatives  of  the  United 
States  Health  Department,  the  United  States  Department 
of  Agriculture,  the  Civil  Aeronautics  Board,  and  the  United 
States  Post  Office  Department  upon  such  terms  and  condi¬ 
tions  as  may  be  acceptable  to  said  agencies. 

X. 

Lessee  may,  at  its  own  cost  and  expense,  erect  on  or  install 
on  said  airport  in  convenient  spaces  to  be  approved  by  the 
City  any  buildings  or  structures,  including  storage 
2SS6  tanks  or  equipment  above,  on  or  under  ground  that 
it  shall  determine  to  be  necessary  or  convenient  for 
use  in  connection  with  its  operations.  Any  such  buildings 
erected  shall  be  designed  so  as  to  harmonize  with  the  other 
buildings  adjacent  thereto.  No  restrictions  shall  be  placed 
upon  Lessee  as  to  the  architects,  builders,  or  contractors 
who  shall  be  employed  by  it  in  connection  with  the  erection 
of  any  such  buildings,  and  Lessor  shall  provide  free  ingress 


and  egress  to  and  from  said  spaces  for  any  person  or  ma¬ 
terial  or  thing  connected  with  the  erection  of  any  such 
buildings  or  structures. 

Any  buildings,  hangars,  structures,  fixtures,  and  equip¬ 
ment  heretofore  or  hereafter  erected  or  installed  by  Lessee 
are  to  remain  the  property  of  Lessee  during  the  term  of 
this  lease  or  any  renewal  thereof.  All  of  said  buildings, 
hangars,  structures,  fixtures,  and  equipment  hereinabove 
referred  to  may  be  removed  by  Lessee  at  any  time  up  to 
six  (G)  months  after  the  termination  of  this  lease,  and  if  not 
so  removed,  shall  become  a  part  of  the  land  on  which  they 
are  erected,  and  title  shall  thereafter  vest  in  the  name  of 
Lessor. 

XI. 

Lessee  agrees  to  furnish  sufficient  personnel  for  the 
reasonable  servicing  of  transient  aircraft  at  said  Airport 
with  gasoline,  oil,  grease,  fuel,  and  other  lubricants  and  for 
the  operation  of  its  fuel  storage  plant  and  equipment. 

XII. 

It  is  understood  and  agreed  that  if  the  requirements  of 
Lessee  are  such  that  additional  space  in  said  administration 
building  or  any  addition  thereto  is  needed  by  Lessee,  and 
if  such  space  is  not  already  used  by  other  paying  tenants  of 
Lessor,  then  and  in  such  event  Lessee  shall  have  the  right 
to  use  such  necessary  additional  space ;  provided,  however, 
in  the  event  Lessee  shall  be  placed  in  possession  of  addi¬ 
tional  space  in  the  administration  building  under  this  para¬ 
graph  and  thereafter  Lessor  receives  an  acceptable  and 
bona  fide  offer  from  a  prospective  tenant  to  rent  such  space 
on  a  revenue  basis,  Lessee  shall  have  the  option  of  dispos¬ 
sessing  such  space  or  remaining  in  possession  upon  pay¬ 
ment  of  the  same  revenue  offered  by  the  prospective  tenant 
and  for  the  same  term  embraced  in  the  offer. 
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XIII. 

Lessor  shall  adopt  and  enforce  rules  and  regulations 
which  Lessee  agrees  to  observe  and  obey  with  respect  to  the 
use  of  the  Airport,  which  shall  provide  for  the  safety  of 
those  using  the  same :  provided  that  such  rules  and  regula¬ 
tions  shall  be  consistent  with  safety  and  with  rules,  regula¬ 
tions,  and  orders  of  the  Civil  Aeronautics  Board  with 
respect  to  aircraft  operations  at  said  Airport;  and  pro¬ 
vided  further  that  such  rules  and  regulations  shall  not  be 
inconsistent  with  the  provisions  of  this  lease  or  the 
2887  procedures  prescribed  or  approved  from  time  to  time 
by  the  Civil  Aeronautics  Board  with  respect  to  land¬ 
ing  and  taking-off  of  Lessee's  aircraft  at  said  Airport. 

XIV. 

Lessor  shall  have  no  control  whatsoever  over  the  rates, 
fares,  or  charges  that  Lessee  may  prescribe  for  any  of  its 
services  by  air  or  land  to,  from,  or  through  said  Airport,  or 
between  the  Airport  and  its  ticket  offices  or  other  stopping 
places  in  the  City  of  Las  Vegas,  the  intent  hereof  being  that 
Lessee  may  establish  such  rates,  fares,  and  charges  as  it, 
in  its  uncontrolled  discretion,  may  desire  to  establish,  sub¬ 
ject,  however,  to  any,  and  all  appropriate  rules,  regulations, 
or  orders  of  the  Civil  Aeronautics  Board. 

XV. 

If  the  administration  building  shall  be  damaged  by  fire 
or  other  casualty,  the  same  shall  be  repaired  with  due 
diligence  by  Lessor  at  its  own  cost  and  expense.  In  case 
said  administration  building  is  completely  destroyed  by  fire 
or  casualty,  or  so  damaged  that  it  cannot  reasonablv  be 
repaired  within  thirty  (30)  working  days,  then  and  in  such 
event  Lessee  shall  have  the  right  to  construct  at  a  con¬ 
venient  place  upon  said  Airport  a  temporary  building  for 
the  exclusive  use  of  said  Lessee,  its  employees,  patrons, 
passengers  and  invitees.  It  is  understood  and  agreed  that 
Lessor  shall  keep  the  administration  building  insured 


against  fire,  earthquake,  and  elements  at  its  highest  insur¬ 
able  amount,  and  will  pay  the  premiums  on  such  insurance ; 
and  it  is  agreed  that  in  case  of  loss  under  any  such  policy 
that  the  amount  recovered  from  such  insurance  companies 
shall  be  used  exclusively  in  the  repair  and  reconstruction 
of  the  premises  so  damaged.  It  is  further  understood  and 
agreed  that  Lessor  will  also  insure  and  keep  insured  any 
other  building  erected  upon  said  premises  by  Lessor,  and 
that  the  proceeds  derived  from  any  loss  under  such  policy 
shall  be  used  in  repairing  or  replacing  the  property  so 
damaged. 

XVI. 

In  the  event  Lessee  shall  abandon  and  discontinue  the 
conduct  and  operation  of,  or  be  permanently  prevented  by 
any  final  action  of  any  Federal  or  State  authority  from, 
conducting  and  operating  its  air  transportation  system  at 
the  Airport,  or  in  case  Lessee  shall  fail  to  perform,  keep, 
and  observe  any  of  the  terms,  covenants,  or  conditions 
herein  contained  on  the  part  of  Lessee  to  be  performed, 
kept,  or  observed,  Lessor  may  give  Lessee  written  notice 
to  correct  such  condition  or  cure  such  default,  and  if  any 
such  condition  or  default  shall  continue  for  sixty  (60)  days 
after  the  receipt  of  such  notice  by  Lessee,  then  Lessor  may, 
after  a  lapse  of  said  sixty  (60)  days  period,  and  prior  to  the 
correction  or  curing  of  such  condition  or  default,  terminate 
this  lease  by  a  thirty  (30)  days  written  notice;  and  the  term 
hereby  demised  shall  thereupon  cease  and  expire  at  the  end 
of  such  thirty  (30)  days  in  the  same  manner  and  to 
28SS  the  same  effect  as  if  it  were  the  expiration  of  the 
original  term. 

XVII. 

Lessor  agrees  that  upon  the  performance  of  the  condi¬ 
tions,  covenants,  and  agreements  on  the  part  of  Lessee  to 
be  performed  hereunder  Lessee  shall  peaceably  have  and 
enjoy  the  leased  premises  and  all  the  rights  and  privileges 
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at  said  Airport,  its  appurtenances  and  facilities  herein 
granted. 

XVIII. 

Whenever  the  term  “Civil  Aeronautics  Board"  is  used 
in  this  lease  it  shall  be  construed  as  referring  to  the  Civil 
Aeronautics  Board  created  by  the  Federal  Government 
under  the  Civil  Aeronautics  Act  of  193S,  or  to  such  other 
Federal  Government  authority  which  may  be  the  successor 
thereto  or  be  vested  with  the  same  or  similar  authority. 

XIX. 

Notice  to  Lessor  provided  for  herein  may  be  served  by 
mailing  the  same  by  registered  mail,  postage  prepaid,  ad¬ 
dressed  to  the  City  Clerk  of  the  City  of  Las  Vegas,  Las 
Vegas,  Nevada:  and  notice  to  Lessee  may  be  served  by 
mailing  the  same  by  registered  mail,  postage  prepaid, 
addressed  to  Lessee  at  Burbank,  California. 

XX. 

All  the  covenants,  stipulations,  and  agreements  in  this 
lease  shall  extend  to  and  bind  the  successors  and  assigns  of 
the  respective  parties  hereto. 


This  lease  shall  be  deemed  to  be  made  in  and  construed  in 
accordance  with  the  laws  of  the  State  of  Nevada. 

Tx  Witness  Whereof,  the  City  of  Las  Vegas,  a  municipal 
corporation,  has  caused  this  lease  to  be  executed  in  duplicate 
by  its  Mayor  and  attested  by  its  City  Clerk  under  the  seal 
of  said  City,  and  said  Western  Air  Express  Corporation  has 
caused  this  lease  to  be  executed  in  duplicate  in  its  corporate 
name  by  its  President,  or  one  of  its  Vice  Presidents,  and  its 
corporate  seal  to  be  hereunto  affixed  and  attested  by 
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2SS9  its  Secretary,  or  one  of  its  Assistant  Secretaries,  as 
ol‘  the  day  and  year  first  above  written. 

The  City  of  Las  Vegas 
By  /s/  John  L.  Russell 
Its  Mayor 

Lessor 

Western  Air  Express  Corporation 
By  s/s  Charlie  N.  James 
Its  Vice  President 

Lessee 

Attest : 

Viola  Burns 
City  Cleric 
Attest : 

Paul  E.  Sullivan 
Secretary 

State  of  California,  ) 

County  of  Los  Angeles  j  ’ 

On  this  4th  day  of  September,  A.  D.,  one  thousand  nine 
hundred  and  42,  personally  appeared  before  me,  Earnest  H. 
Brown,  a  Notarv  Public  in  and  for  the  Countv  of  Los  An- 
geles,  State  of  California,  Charlie  N.  James,  known  to  me 
to  be  the  Vice  President  of  the  Corporation  that  executed  the 
foregoing  instrument,  and  upon  oath  did  depose  that  he  is 
the  officer  of  said  corporation  as  above  designated ;  that  he 
is  acquainted  with  the  seal  of  said  corporation,  and  that  the 
seal  affixed  to  said  instrument  is  the  corporate  seal  of  said 
corporation ;  that  the  signatures  to  said  instrument  were 
made  by  the  officers  of  said  corporation  as  indicated  after 
said  signatures,  and  that  the  said  corporation  executed  the 
said  instrument  freely  and  voluntarily  and  for  the  uses  and 
purposes  therein  mentioned. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  Official  Seal,  the  day  and  year  in  this  certificate 
first  above  written. 

/s/  Earnest  H.  Brown 

Notary  Public  in  and  for  the 

County  of . 

State  of  Nevada. 

My  Commission  expires  Dec.  5th,  1944. 

»##**•**** 


Serial  Number  E-4870 


Served:  Nov.  27,  1950 

3491  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  2870  et  al. 

Western  Air  Lines,  Inc. 
and 

Inland  Air  Lines,  Inc. 

Mail  Rates 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith. 

Opinion 

Decided :  November  24, 1950 

The  proper  date  from  which  to  determine  a  carrier’s  mail 
rate,  when  it  has  challenged  the  adequacy  of  its  rate  by  the 
filing  of  a  petition,  is  the  date  of  petition. 

Whether  a  carrier  has  gains  or  losses  after  it  files  a  rate 
petition  cannot  be  the  determinant  of  when  the  review  pe¬ 
riod  commences. 

The  “all  other  revenue”  clause  of  Section  406(b)  requires 
that  net  revenues  available  to  a  carrier  from  sources  other 
than  regular  air  transport  operations  be  used  to  reduce  its 
need  for  mail  pay,  unless  the  carrier  clearly  establishes  that 
the  revenue  producing  activity  is  entirely  separate  and 
apart  from  its  air  carrier  activities. 

Revenues  from  restaurants  and  cafes,  canteens,  and  coin¬ 
vending  and  slot  machines  should  be  included  in  the  determi¬ 
nation  of  Western’s  mail  pay  need. 

Net  profit  of  $1,099,000  from  the  sale  of  Route  68,  with 
terminals  at  Los  Angeles  and  Denver,  is  “other  revenue” 
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within  the  meaning  ot’  Section  406(h)  of  the  Act,  and  West¬ 
ern’s  mail  pay  need  should  be  reduced  accordingly. 
3492  The  use  of  costs  adjusted  by  the  Board  in  other 
proceedings  in  cost  comparisons  for  the  purpose  of 
determining  amounts  of  excess  expense  is  an  essential  part 
of  the  rate-making  process. 

The  application  of  the  direct  labor  dollar  basis  of  allocat¬ 
ing  indirect  maintenance  expense  to  equipment  types  is 
warranted  and  proper. 

The  most  appropriate  single  basis  of  comparison  for  the 
purpose  of  determining  the  extent  to  which  a  carrier’s  gen¬ 
eral  and  administrative  expense  is  excessive  found  to  l)e  the 
ratio  of  such  expense  to  all  other  cash  operating  expenses. 

Costs  arising  from  the  development,  operation,  and  di¬ 
vestment  of  a  substantial  portion  of  a  carrier’s  route  system 
are  a  proper  offset  against  profits  realized  by  the  carrier 
as  a  result  of  the  disposal  of  the  route. 

The  public  interest  requires  that  mail  pay  not  be  burdened 
by  depreciation  charges  on  aircraft  that  are  not  used  and 
useful  for  the  operations  performed. 

Provision  for  Federal  income  taxes  should  be  based  on 
constructive  profit  reduced  by  expenses  which  will  never 
be  recognized  for  mail  rate  purposes  but  which  are  con¬ 
sidered  properly  deductible  for  tax  purposes. 

The  fair  and  reasonable  compensation  for  the  transporta¬ 
tion  of  mail  by  aircraft  for  the  entire  past  period  for  West¬ 
ern  is  $3,580,526,  and  for  Inland,  $1,022,793,  and,  accord¬ 
ingly,  there  has  been  an  overpayment  of  temporary  mail 
pay  of  $671,474  and  $76,207,  for  Western  and  Inland,  respec¬ 
tively. 

Appearances : 

/).  P.  Renda  for  Western  Air  Lines,  Inc.,  and  Inland  Air 
Lines,  Tnc.  Frank  J.  Delany ,  Frederick  E.  Batrus,  and  Eu- 
yene  II.  Brahm  for  Post  Office  Department 

Harry  H.  Schneider ,  Public  Counsel 


OPINION 

By  the  Board  : 

This  is  a  consolidated  proceeding  for  determination,  pur¬ 
suant  to  Section  406  of  the  Act,  of  rates  of  mail  compensa¬ 
tion  of  Western  Air  Lines,  Inc.  (Western)  and  its  subsidi¬ 
ary  Inland  Air  Lines,  Inc.  (Inland)  for  periods  prior 

3493  to  January  1,  1949.  The  proceeding  was  initiated 
by  a  mail  rate  petition  tiled  by  Western  on  April  26, 

1944,  in  Docket  No.  1374,  which  was  later  consolidated  for 
disposition  with  the  petition  of  Inland  in  Docket  No.  2870. 

In  response  to  the  petitions,  on  December  30,  1948,  we 
issued  Statements  of  Tentative  Findings  and  Conclusions 
proposing  specified  mail  rates  for  each  carrier  and  accom¬ 
panying  Orders  to  Show  Cause  why  such  rates  should  not  be 
finalized  (Orders  Serial  Nos.  E-2333  and  K-2334).  Separate 
rates  were  provided  'Western  for  the  past  period,  May,  1944, 
through  December  31, 194S,1  and  for  the  future  period  begun 
January  1,  1949.  This  also  obtained  as  regards  Inland,  the 
past  period  in  its  case  running  from  March  28, 1947,  through 
December  31,  1948. 

The  rates  proposed  for  the  future  were  uncontested  and 
were  finalized  on  May  6,  1949  (Orders  Serial  Nos.  F-2795 
and  2796).  Objection  was  raised,  however,  by  Western  and 
the  Postmaster  General 2  to  various  of  our  tentative  findings 
and  conclusions  pertaining  to  the  past  periods.  In  accord¬ 
ance  with  the  Procedural  Regulations  the  issues  arising  out 
of  the  various  objections  were  defined,  hearing  held  thereon, 
and  briefs  and  oral  argument  presented  to  the  Board. 

3494  The  proceeding  is  now  ready  for  our  decision  of  those 
issues.3  As  regards  all  other  matters  entering  into 

1  Although  Western’s  petition  was  filed  April  26,  1944,  our  Show  Cause 
Order  proposed  that  May  1,  1944,  be  deemed  the  filing  date  for  rate  pur¬ 
poses,  and  this  proposal  has  been  accepted  without  question  by  all  parties. 

2  Formal  intervention  was  granted  the  Postmaster  General  upon  peti¬ 
tion  by  Order  Serial  No.  E-2917,  June  7,  1949. 

3  With  the  exception  of  the  Federal  income  tax  issue,  dealt  with  infra 
at  pp.  48-50,  all  of  the  issues  concern  Western  alone.  Since  Inland’s  mail 
pay  is  determined  largely  on  the  basis  of  allocations  of  expenses  to  and 
from  Western,  however,  to  the  extent  that  any  issue  before  us  pertaining 
to  Western  is  the  subject  of  allocation,  our  decision  thereon  affects  In¬ 
land’s  requirements  and  has  been  reflected  in  the  mail  rate  fixed  herein 
for  Inland. 
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the  determination  of  mail  rates  for  each  of  the  two  carriers, 
our  findings  in  the  Tentative  Statements  are  uncontested, 
so  that  the  resolution  of  the  issues  before  us  will  produce 
the  fair  and  reasonable  final  mail  rates,  which  will  replace 
the  temporary  rates  previously  established  for  the  respec¬ 
tive  past  periods,4 

Period  For  Which  Rate  Will  be  Fixed  for  Western 

One  of  the  most  important  questions  before  us  is  whether 
the  rate  period  for  Western  shall  commence  as  of  the  date 
of  filing  of  its  petition.  May  1, 1944,  or  as  of  some  other  date, 
Western's  contention  being  January  1,  1946.  We  discussed 
this  matter  in  the  Tentative  Statement  and  found  that  the 
proper  period  for  the  determination  of  Western’s  mail  rate 
was  from  the  date  of  petition  to  December  31,  194S.  Also 
our  temporary  rate  order  of  February  1949,  was  issued  at 
Western's  request  for  the  period  May  1,  1944,  through  De¬ 
cember  31 . 194S.  Western  contends,  however,  that  the  Board 
has  the  power  under  the  Act  to  move  from  the  date  of  peti¬ 
tion  to  January  1,  1946,  and  that  precedent  warrants  the 
exercise  of  its  discretion  in  doing  so  here. 

The  underlying  reason  for  Western's  position  is  that  the 
mail  pay  it  received  under  the  challenged  60  cent  ton-mile 
rate  of  November  1. 1943,  resulted  in  highly  profitable  oper¬ 
ations  from  May  1,  1944,  through  December  1945, 
3495  after  which  substantial  losses  were  incurred.  Thus, 
if  we  eliminated  the  portion  of  the  rate  period  prior 
to  January  1,  1946,  Western  would  receive  approximately 
$885,000  more  mail  pay  than  if  its  operations  were  reviewed 
from  the  petition  date. 

The  adoption  of  Western's  contention  would  be  contrary 
to  our  views  of  the  Board’s  responsibility  under  Section 
406,  which  empowers  the  Board 

*  *  *  to  fix  and  determine  from  time  to  time,  after  notice 
and  hearing,  the  fair  and  reasonable  rates  of  compensa¬ 
tion  for  the  transportation  of  mail  by  aircraft,  the  facil- 


*  Temporary  rate  Orders  Serial  Nos.  E-2506,  2507,  and  2531. 
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ities  used  and  useful  therefor,  and  the  services  connected 
therewith,  '  *  *  and  to  make  such  rates  effective  from 
such  date  as  it  shall  determine  to  he  proper. 

AVe  construed  this  section  in  the  TWA  case  5  before  the  Su¬ 
preme  Court  to  mean  that  our  mail  rate  order  can  be  effec¬ 
tive  no  earlier  than  the  date  a  proceeding  is  initiated  by  the 
filing  of  a  carrier's  petition  challenging  its  mail  rate.  This 
construction  was  promised  upon  the  fact  that  the  Act  was 
patterned  after  conventional  public  utility  rate-making  stat¬ 
utes,  which  embody  the  concept  of  establishing  rates  for  the 
future,  rather  than  on  a  cost-plus  basis.  We  declared  that 
t lie  eiiect  of  our  mail  rate  policy  would  be  to  discourage  the 
filing  ot  protective  petitions  by  carriers  seeking  to  guaran¬ 
tee  to  themselves  a  cost-plus  basis  of  mail  payment,  since 
our  order  in  any  mail  rate  case  would  be  effective  as  of  the 
filing  date  of  the  carriers'  petition,  and  any  profits  earned 
thereafter  in  excess  of  a  fair  and  reasonable  return  on  in¬ 
vestment  would  result  in  a  reduction  of  the  rate  from  the 
date  of  petition. 

3496  Whether  a  carrier  has  gains  or  losses  after  it  files 
a  rate  petition  cannot  be  the  determinant  of  when  the 
review  period  commences.  What  Western  contends  for  here 
is  a  better  than  cost-plus  basis  of  rate-making,  since  it  seeks 
to  retain  all  of  its  earnings  during  the  profitable  period  of 
operation  (May  1,  1944-December  31,  1945),  while  at  the 
same  time  it  calls  on  the  Government  to  make  up  all  losses 
from  the  beginning  of  the  period  in  which  they  were  in¬ 
curred.  Tt  would,  of  course,  be  unfair  to  the  Government  to 
expect  it  to  make  up  losses  incurred  after  the  petition  but 
to  permit  the  carriers  to  retain  any  profits.  But  there  are 
broader  considerations  of  statutory  construction  and  rate¬ 
making  policy  which  weigh  heavier  in  our  decision.  Our 
failure  to  review  a  carrier's  operations  from  the  petition 
date  in  circumstances  such  as  are  present  here  would  be 
understood  by  all  need  carriers  as  meaning  that  we  would 

5  Transcontinental  &  Western  Air,  Inc.,  v.  Civil  Aeronautics  Board,  169 
F.  (2d)  893,  affirmed  336  U.S.  601  (1949). 
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not  disturb  profits  earned  in  excess  of  a  fair  and  reasonable 
return  on  investment  after  the  filing  of  a  petition,  but  would 
only  reimburse  a  carrier  for  any  losses  that  might  eventu¬ 
ate.  In  addition,  realizing  the  obvious  advantage  of  such  a 
policy,  need  carriers  would  be  encouraged  to  maintain  pro¬ 
tective  petitions  on  file,  as  insurance  against  the  possibility 
of  unexpected  losses.  The  large  number  of  petitions  that 
would  be  continuously  on  file  would  create  an  administrative 
burden  of  serious  proportions.  More  important,  however, 
they  would  nullify  our  efforts  to  place  carriers  on  prospec¬ 
tive  future  rates  which  will  remain  final  for  a  reasonable 
period. 

AYe  have  previously  set  forth  the  importance  of  prospec¬ 
tive  rate-making  as  follows  (PC  A  et  al,  Motions ,  8  C.A.B. 
68b,  696  (1947)) : 


The  respondents  in  effect  urge  a  cost-plus  subsidy  plan, 
in  place  of  a  traditional  prospective  rate-making  technique. 
1'nder  the  latter  plan  there  is  a  twofold  pressure  to  economy 
and  efficiency  caused  by  the  necessity  of  living  within  a 
known  rate  and  by  the  prospect  of  being  able  to  retain  earn¬ 
ings  which  may  be  effected  under  the  rate.  Adminis- 
3497  tration  of  the  mail  pay  provisions  of  the  Act  through 
the  instrumentality  of  a  prospective  rate  is  designed 
to  foster  a  sound  air  transport  system  in  the  interest  of  the 
traveling  public,  the  post  office,  and  the  national  defense 
while  retaining  in  this  industry  competitive  characteristics 
which,  under  our  economy,  are  deemed  desirable  and  pro¬ 
ductive  of  public  benefit. 

This  interpretation  of  the  Act  was  sustained  by  the 
courts/’  Any  interpretation  which  holds  that  a  carrier  can 
enjoy  the  protection  against  loss  under  the  Act  and  at  the 
same  time  reap  the  benefits  of  all  gains  during  the  period 
when  a  petition  is  on  file  is  irreconcilable  with  the  provisions 


and  the  intent  of  the  Act. 

Our  decisions  in  recent  cases  have  been  consistent  with 


«  Transcontinental  &  Western  Air,  Inc.,  v.  Civil  Aeronautics  Board,  169 
F.  (2d),  893,  affirmed  336  U.S.  601  (1949). 
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this  interpretation  of  our  responsibility  for  reviewing  a  car¬ 
rier's  operations  from  the  date  of  petition,  where  a  carrier 
has  challenged  the  adequacy  of  its  rate,  particularly  in  the 
mail  rate  cases  of  Bran  iff  Airways  and  Continental  Air 
Lines.7  In  the  Bmniff  case  the  carrier  challenged  its  final 
rate  by  filing  a  petition  only  two  months  after  such  rate  had 
been  fixed  and  later  sought  to  withdraw  its  petition  for  an 
increased  rate.  This  was  denied  on  the  grounds  that  we  were 
required  to  determine  whether  Bran  iff  had  earned  in  excess 
of  a  fair  and  reasonable  return,  which  would  necessitate  re¬ 
duction  of  its  rate  from  the  date  of  petition.  It  was  only 
after  wo  found  that  Bran  iff  had  not  earned  an  unreasonable 
return  that  we  re-established  the  challenged  rate  for  the 
entire  period.  In  the  Continental  case,  the  carrier's  earnings 
during  the  first  part  of  the  rate  period  under  the  challenged 
rate  were  excessive,  whereas  in  the  latter  part  of  the  period 
the  carrier  required  additional  mail  pay.  The  mail 
349S  rate  was  fixed  for  the  entire  period  and,  consequently, 
the  excess  earnings  were  offset  against  the  need.  Had 
we  followed  Western’s  views,  we  would  have  excluded  the 
profitable  portion  and  fixed  a  rate  only  for  the  period  when 
losses  were  incurred. 

Western  relies  heavily  on  the  precedent  it  claims  was 
established  in  the  Panagra  case  M  and  the  Chicago  d  South¬ 
ern  case  9  as  supporting  its  claim  for  the  exclusion  of  the 
years  1944-1945  from  the  rate  period.  There  were  important 
distinguishing  factors,  however,  between  the  Panagra  case 
and  the  situation  here.  Although  we  found  that  Panagra 
had  received  mail  payments  in  excess  of  a  fair  and  reason¬ 
able  return  on  investment,  we  determined  that  a  reduction 
in  mail  pay  was  not  justified  because  of  the  uncertainties  of 
wartime  operations  as  well  as  the  requirements  for  operat¬ 
ing  its  international  routes,  and  our  final  order  in  that  case 

•  Braniff  Airways,  Inc.,  Mail  Rates,  Docket  No.  3601.  Order  Serial  No. 
E-42S5  (June  5,  1950;  Continental  Air  Lines.  Inc.,  Mail  Rates,  Docket 
No.  32S1,  Order  Serial  No.  E-4332  (June  21.  1950). 

s  Panasra.  Mail  Rates,  3  C.A.B.  550  (1942). 

0  Chicago  &  Southern  Air  Lines,  Inc.,  Mail  Rates,  9  C.A.B.  7S6  (1948). 
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left  the  challenged  rate  unchanged  for  the  entire  period.  In 
this  proceeding,  however,  we  have  increased  the  rate  for  the 
entire  period.  Moreover,  the  uncertainties  facing  Panagra 
in  its  wartime  operations  are  not  present  in  the  case  of 
Western.  The  other  wartime  cases  cited  by  Western  where 
we  refused  to  reduce  mail  pay  earned  under  a  challenged 
rate  fall  into  tin*  same  category  as  Panagra.  In  the  Chicago 
({•  Southern  case  we  decided  that  the  earnings  in  the  early 
part  of  the  rate  period  were  not  in  excess  of  a  fair  and  rea¬ 
sonable  return  and  that  we  were,  therefore,  not  required  to 
review  its  operations  back  to  the  petition  date.  In  this  case 
we  have  subjected  the  entire  period  back  to  the  petition  date 
to  closer  scrutiny  than  we  did  in  the  case  of  Chicago  and 
Southern,  and  to  that  extent  our  decision  here  goes  further 
than  did  the  Chicago  d’  Southern  case.  In  any  event, 
3499  to  the  extent  that  our  decisions  in  the  Chicago  & 
Southern  and  earlier  cases  are  inconsistent  with  the 
principle  applied  here  as  well  as  in  the  Braniff  and  Conti¬ 
nental  cases,  the  earlier  cases  are  overruled. 

One  of  Western's  contentions  is  that  the  inclusion  of  the 
twenty  months  of  11)44-1945  in  the  rate  period  will  result  in 
a  recapture  of  its  earnings  under  the  then  existing  rate.  In 
this  connection,  it  claims  that  the  resulting  mail  rate  in  the 
early  portion  of  the  rate  period  does  not  satisfy  the  Con¬ 
stitutional  requirements  for  reasonable  compensation  for 
the  transportation  of  mail.  The  mail  rate  we  have  provided 
for  the  entire  period,  equivalent  to  99.4  cents  per  mail  ton- 
mile,  is  higher,  however,  than  the  rate  challenged  in  West¬ 
ern's  petition,  and  satisfies  Western's  break-even  need  plus 
a  fair  return  on  investment.  It  is  apparent,  therefore,  that 
there  has  been  no  recapture  of  mail  pay,  and  that  the  issue 
of  constitutional  adequacy  of  the  mail  rate  as  determined 
for  the  review  period  has  no  merit.  Although  it  is  obvious 
that  while  any  given  mail  rate  might  be  inadequate  for  a 
selected  portion  of  the  whole  period,  this  is  not  a  proper 
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test  of  the  adequacy  of  mail  rates,  and  it  has  been  con¬ 
sistently  so  held.10 

Western  also  claims  that  we  do  not  have  the  authority  to 
reduce  its  rate  in  the  years  1944-194'),  since  its  petition  was 
limited  in  scope  to  an  increase  in  the  challenged  rate.  Al¬ 
though  we  do  not  believe  that  the  terms  of  a  petition  are 
controlling  in  determining  a  fair  and  reasonable  mail  rate, 
nevertheless,  as  we  pointed  out  above,  Western  is  receiving 
an  increase  in  its  rate  for  the  entire  period,  and,  conse¬ 
quently,  we  can  attach  no  validity  to  the  claim  that  the  rate 
may  be  lower  for  a  portion  of  that  period.  By  filing  its  peti¬ 
tion  on  May  1,  1944,  Western  indicated  that  it  was  a 
3500  need  carrier,  and  desired  that  its  rate  be  revised  from 
that  date  forward.  It  had  no  reason  to  expect  that  a 
rate  would  be  established  other  than  in  accordance  with  its 
need.  Cf.  Taa/j  Bros,  d'  Moor  (‘head  v.  United  States ,  280 
U.S.  420. 

As  a  result  of  the  foregoing,  we  find  that  the  proper  period 
for  the  determination  of  the  mail  rate  for  Western  in  the 
instant  proceeding  is  from  May  1,  1944,  through  December 
31,  1948. 

Restaurant  and  Concession  Revenues 

This  proceeding  presents  two  issues  relating  to  the  ques¬ 
tion  of  what  properly  may  be  considered  “other  revenue” 
in  determining  need  for  mail  pay  arising  from  (1)  revenues 
from  the  operation  by  Western  of  restaurants  and  cafes, 
canteens,  and  coin-vending  and  slot  machines  at  Salt  Lake 
City,  Ctali,  Las  Vegas,  Nevada,  and  Long  Beach,  California, 
and  (2)  the  net  profit  from  the  sale  of  Koute  68  to  United 
Air  Lines,  Tnc. 

Considering  first  the  restaurant  and  concession  revenues, 
Western  claims  that  (1)  these  operations  were  not  a  part  of 
its  common  carrier  activities,  (2)  they  were  segregated 

10  Panapra,  Mail  Rates,  3  C.A.B.  550  561-2  (1942);  Braniff  Airways, 
Inc.  Mail  Rates,  3  C.A.B.  633,  637  (1942);  Delta  Air  Lines,  Inc.,  Mail 
Rates,  9  C.A.B.  645  (1948);  American  Airlines,  Inc.,  Mail  Rates,  6  C.A.B. 
567  (1945) ;  City  of  Knoxville  v.  Knoxville  Water  Co.  212  U.S.  1  (1919). 


from  those  activities,  and  (3)  the  Act  did  not  intend  that 
revenues  from  other  than  air  carrier  functions  be  included 
in  determining  need.  Western  reported  net  revenues  from 
these  activities  during  the  rate  period  in  the  amount  of 
$128,081,  which  it  agrees  should  be  reduced  to  approximately 
$88,000  in  order  to  reflect  the  offset  of  certain  expenses 
applicable  to  the  concession  operations  charged  to  operat¬ 
ing  expenses.11  We  shall  assume  this  amount  to  be  the  net 
revenues  for  the  purpose  of  our  consideration  here,  although 
the  record  suggests,  as  pointed  out  by  Public  Counsel,  that 


the  amount  would  be  lower  had  Western  been  able 
3")01  to  segregate  or  allocate  additional  expenses  related 
to  these  various  activities. 

Section  400(b)  of  the  Act  requires  the  Board  in  deter¬ 
mining  mail  pay  to  consider : 


The  need  of  each  such  air  carrier  for  compensa¬ 
tion  for  the  transportation  of  mail  sufficient  to  insure  the 
performance  of  such  service,  and,  together  with  all  other 
revenue  of  the  air  carrier,  to  enable  such  air  carrier  under 
honest,  economical,  and  efficient  management  to  maintain 
and  continue  the  development  of  air  transportation  to  the 
extent  and  of  the  character  and  quality  required  for  the 
commerce  of  the  United  States,  the  Postal  Service,  and  the 
national  defense. 


In  our  previous  interpretation  of  this  language  we  have 
not  considered  revenue  from  all  sources  as  available  to  re¬ 
duce  the  carrier’s  need.  The  controlling  consideration  has 
been  the  relationship  of  the  revenue  producing  activity  to 
the  operations  of  the  air  carrier  under  its  certificate  of  pub¬ 
lic  convenience  and  necessity.  Typical  of  activities  where 
the  revenue  was  considered  in  reducing  “need”  in  previous 
Board  cases  are  the  sale  of  gas  and  oil,  rents  of  buildings 
and  other  properties  and  other  similar  incidental  items,  the 
sale  of  aircraft  which  had  never  been  placed  in  service 


11  The  Uniform  System  of  Accounts  for  Air  Carriers  requires  that 
incidental  revenues  be  reported  as  the  net  amount  after  all  direct  costs. 
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as  well  as  aircraft  and  equipment  which  had  been  used  in  the 
operations,  and  charter  operations.12  In  those  cases  where 
we  have  excluded  “other  revenue”  in  determining  need 
there  has  been  a  clear  indication  that  the  activity  in  ques¬ 
tion  was  completely  divorced  from  the  air  carrier 
3502  functions  and  could  have  been  conducted  without  the 
existence  of  a  certificate  of  public  convenience  and 
necessity.  Included  in  this  category  were  the  operation  of 
a  private  school  for  pilot  training  and  crop  dusting  activi¬ 
ties  and  profits  from  investment  in  a  foreign  subsidiary.13 

The  controlling  consideration,  in  our  opinion,  is  whether 
the  revenue  generally  derives  its  being  from  the  operation 
of  the  air  carrier  under  its  certificate  of  public  convenience 
and  necessity.  Where  the  activity  from  which  the  income 
arose  is  related  to  the  air  carrier  functions,  such  income 
should  be  considered  as  “other  revenue.”  In  view  of  the 
broad  statutory  language  referring  to  all  other  revenues  and 
the  desirability  of  reducing  government  support  where  the 
carrier  has  net  income  available  to  it  from  other  sources  to 
support  its  certificated  operations,  we  will  conclude  that 
such  revenue  should  be  used  to  reduce  need  unless  the  car¬ 


rier  clearly  establishes  that  the  revenue  producing  activity 
is  entirely  separate  and  apart  from  its  air  carrier  activities. 
Under  this  test  it  is  clear  we  should  consider  the  res¬ 


taurant  and  concession  revenues  as  reducing  Western’s 
need.  It  appears  from  the  record  that  the  operations  in 
question  were  in  fact  incidental  to  Western’s  common  car¬ 
rier  activities.  They  were  financed  out  of  Western’s  work- 


12  Charter  operations.  Pan  American  Airways,  Inc.,  Pacific  Mail  Rates, 
decided  August  31,  1942,  Docket  No.  300,  p.  13;  profit  arising  from  the 
sale  of  aircraft.  Colonial  Airlines,  Inc.,  Mail  Rates,  4  C.A.B,  71  (1942); 
TWA,  Mail  Rates,  4  C.A.B.  139  (1943),  Chicago  &  Southern  A.L.,  Mail 
Rates,  3  C.A.B.  161  (1941)  ;  even  before  placed  in  operation,  Pan  Ameri¬ 
can  Airways  Co.  (Nov.)  Mail  Rates,  decided  August  31,  1942,  Docket  No. 
300,  p.  11;  sales  of  gas  and  oil,  TWA,  Mail  Rates,  2  C.A.B.  226,  236 
(1940). 

13  Private  training  schools.  Northeast  Airlines,  Inc.,  Mail  Rates,  4 
C.A.B.  181,  185  (1943),  and  United  Airlines,  Inc.,  Mail  Rates,  1  C.A.A. 
752,  764  (1940) ;  crop  dusting  activities.  Delta  Air  Lines,  Inc.,  Mail  Rates, 
3  C.A.B.  261  ( 1942) ;  Pan  American  Airways,  Inc.,  Transatlantic  Mail 
Rates,  8  C.A.B.  267  (1947). 
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ins:  capital  and  utilized  other  assets  and  facilities  which 
were  common  to  the  regular  air  transportation  services  and 
which  were  included  in  the  investment  base  upon  which  we 
have  provided  a  return.  The  operations  were  super- 

3503  vised  by  Western's  executives,  and  various  account¬ 
ing,  personnel,  and  legal  functions  were  performed  by 

employees  of  the  air  carrier,  the  expenses  of  which  are  in¬ 
separable  from  those  charged  for  normal  operating  ex¬ 
penses.  The  various  concessions  were  operated  for  the  con¬ 
venience  of  airline  passengers  and  employees  and  airport 
visitors.  Western  operated  its  own  in-flight  kitchen  at  Salt 
Lake  City,  and  therefore,  the  operation  of  the  restaurant, 
the  only  one  of  the  three  that  made  a  profit,  was  integrated 
with  Western's  normal  airline  operations.14  Furthermore, 
although  the  record  shows  that  Western  obtained  the  restau¬ 
rant  and  slot  machine  concession  at  the  Las  Vegas  airport  by 
bid,  the  fact  that  it  had  obtained  a  lease  for  its  air  transport 
operations  and  the  concession  for  the  exclusive  sale  of  gas 
and  oil  in  consideration  for  the  transfer  to  the  city  of  the 
land  on  which  the  airport  is  located,  plus  the  fact  that  it  con¬ 
ducted  commercial  airline  operations  at  the  airport,  was  un¬ 
doubtedly  given  some  weight  in  the  selection  of  Western  to 
operate  the  other  concessions.  The  close  tie-in  with  the  air 
carrier  operations  of  Western  seems  to  have  been  recog¬ 
nized  when  the  leases  were  drawn,  and  a  clause  was  inserted 
giving  Western  the  right  to  terminate  the  lease  if  commer¬ 
cial  operations  were  suspended  at  the  airport.  Nor  is  it 
inappropriate  to  consider  that  the  same  lease  pro- 

3504  vided  for  the  sale  of  gas  and  oil  at  the  airport,  and 

14  Western  argues  that  our  decision  in  Chicago  &  Southern  Air  Lines, 
Inc.,  Mail  Rates,  3  C.A.B.  181  (1941),  where  we  excluded  the  estimated 
loss  from  operation  of  a  cafeteria  in  determining  need,  implies  that  reve¬ 
nues  from  this  type  of  operation  will  also  be  excluded.  The  question  as 
to  whether  the  loss  would  be  underwritten  with  mail  pay  is  not  controlling 
in  determining  whether  the  revenue  should  be  considered  as  reducing 
mail  pay.  Quite  apart,  however,  from  this  consideration,  Western  mis¬ 
construes  the  holding  in  the  Chicago  &  Southern  case.  In  that  case  the 
Board  was  estimating  expenses  for  a  future  period.  We  merely  stated 
that  we  saw  no  reason  why  the  cafeteria  should  operate  at  a  loss  in  the 
future.  We  did  not  rule  on  whether  an  actual  loss  from  the  cafeteria 
incurred  under  honest,  economical  and  efficient  management  would  have 
been  met. 
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that  the  profits  from  these  sales  were  reported  in 
incidental  revenues,  which  were  taken  into  account  in  deter¬ 
mining  need.  Western  has  not  questioned  our  including 
these  revenues  from  an  activity  which  appears  to  be  no 
different  in  nature  from  the  sale  of  food  and  the  operation 
of  the  canteen  and  coin  machines  at  Las  Vegas. 

The  real  test,  then,  in  the  application  of  the  “other  reve¬ 
nue"  clause  of  the  Act  lies  in  the  extent  to  which  a  showing 
can  be  made  that  any  revenue  producing  activity  of  the  air 
carrier  is  a  separate  and  distinct  operation  apart  from  the 
air  transportation  services  performed.  That  showing  has 
not  been  made  here,  and  we  have,  therefore,  included  the 
restaurant  and  concession  revenues  in  determining  West¬ 
ern's  mail  pay  need.  If  in  future  mail  rate  cases  circum¬ 
stances  disclose  that  revenues  are  derived  from  unrelated 
activities  of  an  air  carrier,  their  exclusion  may  be  war¬ 
ranted,  but  the  mandate  of  the  Act  for  underwriting  the 
operations  of  need  carriers  includes  the  corollary  considera¬ 
tion  that  all  revenues  generated  by  the  air  carrier  be  used 
first  to  reduce  the  contribution  of  the  Government,  unless 
compelling  reasons  dictate  otherwise.  The  rights  that  are 
granted  under  a  certificate  of  public  convenience  and  neces¬ 
sity  carry  with  them  the  obligation  of  management  to  exer¬ 
cise  its  initiative  in  developing  the  maximum  attainable 
revenues  from  the  operation  of  its  air  transportation  serv¬ 
ices  and  activities  incidental  thereto. 

3505  Profit  from  the  Sale  of  Route  08 

The  second  “other  revenue”  issue  and  the  most  im¬ 
portant  issue  dollar-wise  in  this  proceeding  is  whether 
the  profit  realized  by  Western  from  the  sale  to  United  Air 
Lines,  Inc.,  of  Route  No.  68,  extending  from  Los  Angeles  to 
Denver,  together  with  the  air  carrier  property  related 
thereto  should  be  considered  in  determining  its  need  for 
mail  pay.  It  is  clear  that  to  the  extent  that  there  was  a  profit, 
Western’s  need  for  mail  pay  support  was  reduced  accord¬ 
ingly.  There  is  no  requirement  under  the  Act  that  we  dupli- 
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cate  this  revenue  with  mail  pay  unless  we  find  a  controlling 
practical  reason  for  doing  so,  such  as  being  unrelated  to  air 
carrier  activities  as  discussed  above,  or  unless  the  results 
of  our  decision  would  thwart  the  objectives  of  the  Act  for 
the  development  of  air  transportation.  As  we  shall  discuss 
below,  there  do  not  appear  to  be  any  compelling  considera¬ 
tions  here  that  would  justify  the  exclusion  of  this  profit  in 
determining  Western's  need. 

The  sale  of  Koute  6S  was  approved  by  the  Board  on  Au¬ 
gust  2b,  1947,  in  the  United-Western,  Acquisition  Air  Car¬ 
rier  Property  case  (S  C.A.B.  26S)  for  the  sum  of  $3,750,000, 
and  the  transaction  was  consummated  on  September  15, 
1947.  In  that  decision  we  were  not  concerned  with  the  issue 
of  the  treatment  of  any  profit  realized  by  Western  in  rela¬ 
tion  to  its  need  for  mail  pay.  Our  approval  was  directed 
solely  toward  whether  the  transfer  of  the  route  and  the  price 
to  be  paid  were  in  the  public  interest  and  toward  the  invest¬ 
ment  value  for  rate-making  purposes  of  the  properties 
acquired  by  the  purchasing  carrier. 

Western  transferred  operating  property  and  equipment 
to  United  consisting  of  four  DC-4  aircraft,  various  spare 
parts  and  equipment,  ground  and  station  equipment,  and 
miscellaneous  supplies,  having  a  book  value  of  $1,- 
3506  528,000  at  the  time  of  sale.  After  charges  of  approxi¬ 
mately  $98,000,  representing  the  cost  of  cancelling 
DC-6  purchase  commitments  and  miscellaneous  expenses 
connected  with  the  sale.  Western  reported  a  book  profit  on 
the  transaction  of  $2,124,000.  There  were  certain  other  costs, 
however,  which  Western  incurred  as  the  result  of  the  devel¬ 
opment,  operation,  and  divestment  of  Route  6S,  and  those 
should  be  considered  in  determining  the  amount  of  the  real 
profit  whose  treatment  is  at  issue  here.  As  discussed  in  a 
later  section  of  this  opinion,  we  have  determined  that  the 
amount  of  $1,025,000  of  extraordinary  costs  should  be  prop¬ 
erly  offset  against  the  profit  of  $2,124,000,  resulting  in  a 
“net"  profit  to  Western  of  $1,099,000  from  the  sale  of  the 
route. 


In  all  of  our  decisions  where  a  carrier  has  realized  a  profit 
from  the  sale  or  retirement  of  operating  property  of  the  air 
carrier,  we  have  consistently  regarded  such  gains,  after  off¬ 
set  of  any  losses,  as  ‘‘other  revenue”  in  determining  need.15 
In  this  very  proceeding  we  have  offset  a  profit  of  $155,000 
from  the  sale  of  DC-3  and  DC-4  aircraft,  which  was  the 
excess  after  deduction  of  losses  from  other  retirements, 
against  Western’s  need,  and  our  power  or  discretion  in  so 
doing  has  never  been  questioned  by  Western  throughout 
this  proceeding.  There  can  be  no  doubt  that  the  transfer  of 
Route  OS  and  equipment  used  in  its  operation  involved  air 
carrier  property  by  every  possible  construction  of  the  term. 
The  route  certificate  and  the  equipment  made  possible  the 
operation  of  air  transportation  services  and  were  an  inte¬ 
gral  part  of  Western  as  an  air  carrier.  The  large  amount 
of  the  profit  or  the  fact  that  the  transaction  consisted  of 
elements  of  tangible  and  intangible  property  does  not  change 
the  nature  of  the  transaction  nor  affect  the  treatment  of  the 
revenues  from  the  sale. 

3507  We  indicated  in  the  Route  6S  Acquisition  case,  su¬ 
pra ,  that  the  fair  market  value  of  the  tangible  prop¬ 
erty  was  $2,250,000.  After  the  deduction  of  the  book  value  of 
$1,528,000  at  September  15,  1947,  the  profit  on  the  tangible 
property  becomes  $722,000.  Consequently,  the  remaining 
portion  of  the  $1 ,099,000  net  profit  for  the  route  sale  may  be 
considered  to  apply  to  the  intangible  elements  of  the  sale. 
Nevertheless,  the  tangible  and  intangible  elements  go  to¬ 
gether  to  make  up  the  one  transaction,  and  we  cannot  con¬ 
sider  the  profit  from  the  intangibles  any  less  valid  a  source 
of  other  revenue  than  that  attached  to  the  tangible  property. 
Both  were  realized  by  virtue  of  benefits  accruing  to  Western 
from  its  certificate  of  public  convenience  and  necessity, 
which  it  received  from  the  Government.  While  this  same 
certificate  also  entitled  the  carrier  to  subsidy  mail  pay  to 

15  Colonial  Airlines,  Inc.,  Mail  Rates,  4  C.A.B.  719  (1942);  TWA,  Mail 
Rates,  4  C.A.B.  139  (1943);  Chicago  &  Southern  Air  Lines,  Inc.,  Mali 
Rates,  3  C.A.B.  161  (1941);  Continental  Air  Lines,  Inc.,  Mail  Rates 
Docket  No.  3281,  Order  Serial  No.  E-4332  (June  21,  1950). 
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cover  its  need  for  revenue  under  honest,  economical,  and  effi¬ 
cient  management,  it  would  be  contrary  to  the  public  inter¬ 
est  to  use  public  funds  to  subsidize  a  need  which  had  already 
been  covered  by  profits  accruing  trom  benefits  under  the 
certificate.  Cf.  Inland  Air  Linen,  Inc.,  Mail  Rates,  1  C.A.A. 
155,  and  Pan  American  Airways,  Inc.,  v.  Civil  Aeronautics 
Board,  171  F.  (2d)  139  (App.  D.  C.  1948).  This  in  no  sense 
curtails  the  carrier's  rights  under  the  certificate,  among 
which  is  the  right  to  receive  subsidy  mail  pay  based  upon 
need,  but  merely  offsets  against  these  rights  all  special  bene¬ 
fits  in  the  form  of  profits  realized  by  virtue  of  having  been 
awarded  the  certificate,  in  the  absence  of  subsidy  need  the 
full  profit  from  the  sale  of  Route  68  would  have  accrued  to 
the  benefit  of  the  carrier. 

Western's  principal  contention  is  that  inclusion  of  the 
profit  from  the  Route  GS  sale  as  “other  revenue”  would 
adversely  affect  the  incentive  for  air  carriers  to  accomplish 
necessary  route  adjustments  through  voluntary  route  trans¬ 
fers  and  mergers  or  consolidations.  We  cannot  ac- 
3508  cept  the  hypothesis,  however,  that  readjustment  of 
the  route  pattern  must  be  conditioned  on  the  realiza¬ 
tion  of  profits  by  need  carriers  from  such  transactions, 
which  they  will  be  allowed  to  retain  regardless  of  need,  nor 
will  our  decision  of  this  issue  deter  voluntary  adjustments 
that  are  justified  by  long  range  economic  considerations. 
The  incentive  of  a  carrier  wishing  to  dispose  of  a  route  or 
to  merge  is  to  correct  a  situation  which  is  inimical  to  its 
best  interests,  such  as  the  operation  of  an  uneconomical 
route  that  will  mitigate  against  its  over  reaching  self-suffi¬ 
ciency.  The  incentive  to  divest  itself  of  such  a  route  should 
be  reinforced  by  the  realization  that  subsidy  mail  pay  will 
not  be  forthcoming  to  perpetuate  an  uneconomic  route  pat¬ 
tern.  }>y  the  same  token,  the  incentive  on  the  part  of  the 
acquiring  carrier  will  be  to  strengthen  its  route  system  so 
as  to  improve  its  earning  power  and  its  over-all  position. 

There  is  no  indication  in  the  record  that  had  Western 
been  certain  that  the  profit  it  would  realize  on  the  sale 


would  be  considered  “other  revenue"’  it  would  not  have  sold 
the  route.  In  fact,  it  had  no  basis  for  believing  otherwise 
when  it  negotiated  the  sale.  The  immediate  objectives  of 
the  sale  by  Western  apparently  were  to  obtain  funds  criti¬ 
cally  required  to  avert  bankruptcy  or  receivership  and  to 
continue  in  operation  and  at  the  same  time  to  divest  itself 
of  a  route  which  Western  itself  had  come  to  regard  as  having 
little  long-term  value  in  the  development  of  its  system. 

During  the  period  of  approximately  three  years  since  the 
sale  of  Route  GS,  there  have  been  no  instances  of  agreements 
for  the  transfer  of  a  carrier's  trunk  routes  presented  to  us 
for  approval,  which  might  serve  as  an  indication  of  the 
validity  of  Western’s  contentions  regarding  incentives  for 
route  transfers.  The  outstanding  example  of  the 
3509  merger  of  two  airlines  was  the  recently  approved 
purchase  of  the  assets  and  business  of  American 
Overseas  Airlines,  Inc.,  by  Pan  American  Airways,  Inc.16 
Since  the  price  paid  by  Pan  American  for  the  properties 
approximated  their  book  value,  it  appears  that  there  were 
sufficient  incentives  to  negotiate  this  transaction  on  the  part 
<»f  both  parties  which  outweighed  the  consideration  of  a 
profit.  It  does  not  appear,  therefore,  that  the  profit  motive 
is  such  a  necessary  consideration  for  the  accomplishment 
of  route  transfers  or  mergers  as  Western  would  have  us 
believe. 

Western  argues  that  consideration  of  a  capital  gain  from 
the  sale  of  assets  as  part  of  the  profit  of  an  airline  injects 
an  element  of  instability  into  the  prospects  of  long-range 
profitability  as  viewed  by  the  investing  public  and  would 
prevent  the  industry  from  attracting  the  holding  capital. 
The  argument  is  that  investment  analvsis  of  air  carriers 
concerns  itself  with  the  prospect  of  long  range  profitability 
of  air  transport  and  not  with  the  carriers’  ability  to  make 
up  their  deficiencies  in  any  one  year  with  profits  from  the 
sale  of  routes :  and  that  by  including  the  profit  in  reducing 

16  North  Atlantic  Route  Transfer  Case,  Docket  No.  3589  et  al,  Order 
Serial  No.  E-4410  (July  10,  1950). 
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need,  the  investor  is  given  a  distorted  and  unstable  impres¬ 
sion  of  the  level  of  normal  mail  pay,  and  therefore  only 
normal  and  recurring  elements  of  revenue  should  be  in- 
cluded.  We  do  not  believe  that  this  result  will  follow  from 
our  decision  here.  For  the  past  period  here  under  review, 
the  rate  will  pay  all  losses  incurred  under  efficient  and  eco¬ 
nomical  management  plus  a  return  on  investment.  The  off¬ 
setting  of  capital  gains  against  need  does  not  impair  the 
financial  position  of  the  carrier,  but  rather  tends  to  neu¬ 
tralize  the  effect  of  the  sale  on  the  net  worth.  In  fixing  the 
future  mail  rate  for  Western  we  have  considered  only  nor¬ 
mal  recurring  non-mail  revenues.  We  believe  that  an  in¬ 
vestor  looking  at  both  rates  will  not  get  a  distorted  impres¬ 
sion  of  Western's  earnings  and  its  long  range  profitability. 

In  view  of  the  foregoing  considerations,  we  find  that  the 
net  profit  from  the  sale  of  Route  68,  amounting  to  $1,099,000, 
is  “other  revenue"  within  the  meaning  of  Section  406(b)  of 
the  Act.  and  that  Western's  mail  pay  need  should  be  reduced 
accordingly. 

3510  Reasonableness  of  Western's  DC-3 

M  a  into  n  a  nee  Ex  pense 

Western's  level  of  DC-3  maintenance  expense  is  charac¬ 
terized  throughout  the  period  under  review  by  the  extent 
to  which  it  exceeds  that  of  six  representative  domestic  trunk 
lines  operating  DC-3  aircraft,  either  individually,  or  on  the 
average,  particularly  in  1946  and  1947.  This  determination 
has  been  made  by  a  comparison  of  total  maintenance  expense 
by  type  of  equipment  on  an  hourly  basis,  after  allocating 
ground  and  indirect  maintenance  expense  to  equipment 
types  according  to  the  ratio  of  direct  labor  dollars  expended 
for  each  type.  The  results  for  W'estern  and  the  six  selected 
carriers  are  set  forth  in  Appendix  Xo.  4.  The  basic  question 
before  us  is  to  what  extent  were  the  high  costs  subject  to  the 
control  of  management  and,  therefore,  not  allowable  for 
rate-making  purposes. 
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Although  Western  agrees  with  the  use  of  the  six  carriers 
for  the  purposes  of  comparison,  it  contends  that  its  total 
maintenance  expense  for  DC-3?s  and  DC-4’s  combined 
should  be  compared  with  that  of  the  other  carriers  on  the 
basis  of  available  ton-miles  rather  than  by  equipment  types 
on  an  hourly  basis,  since  this  is  alleged  to  be  the  best  over¬ 
all  method  for  evaluating  airline  costs;  and  moreover,  indi¬ 
rect  expense  cannot  be  allocated  properly  for  Western  be¬ 
cause  its  engine  overhauls  were  performed  by  an  outside 
contractor,  Pacific  Airmotive  Corporation,  whereas  the  six 
selected  carriers  performed  engine  overhauls  in  their  own 
shops.  1  f  an  allocation  should  have  to  be  made,  it  urges  that 
the  ratio  of  total  direct  maintenance  dollars  for  each  type  of 
equipment  be  used  instead  of  direct  labor  dollars,  and  that 
any  overage  of  DC-3  indirect  maintenance  expense  in  excess 
of  the  average  of  the  group  of  six  carriers  be  offset  against 
the  underage  of  DC-4  indirect  expense  resulting  from  a  com¬ 
parison  of  DC-4  operators.  In  addition  to  the  distortion 
caused  by  farming  out  its  engine  overhauls,  Western  claims 
that  the  direct  labor  dollar  basis  of  allocating  indirect 
3511  maintenance  expense  is  defective,  since  it  assigns  all 
of  the  1945  expense  to  DC-3  aircraft,  although  sub¬ 
stantial  indirect  expense  was  incurred  in  behalf  of  the  DC-4 
equipment  program  when  no  direct  maintenance  expense 
was  charged  to  DC-4's. 

Western's  argument  for  a  comparison  of  combined  DC-3 
and  DC-4  maintenance  expense  has  been  advanced  before 
in  die  Northeast  Case,  where  it  was  rejected  as  follows 
(Northeast  Air  Lines,  Inc.,  Mail  Rates,  9  C.A.B.  291,  298 
(194S) ) : 

Northeast  has  objected  to  the  use  of  the  comparative  DC-3 
maintenance  costs  set  forth  above  on  the  ground  that  the 
allocation  process  has  distorted  the  accuracy  of  the  basic 
data,  and  contends  that  a  more  appropriate  comparison 
would  be  on  the  basis  of  maintenance  cost  per  hour  flown 
for  all  types  of  equipment  combined.  This  objection  obvi¬ 
ously  is  without  merit  in  cases  where  operations  were  con- 
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ducted  exclusively  bv  DC-3  aircraft  and,  in  the  case  of  mixed 

*  *  ' 

fleets,  it  is  apparent  that  the  average  maintenance  costs  for 
combination  operations  with  two-engine  DC-3  and  four- 
engine  DC-4  aircraft  could  not  be  comparable  from  one  car¬ 
rier  to  another  unless  the  proportionate  division  of  total 
operations  between  the  two  types  of  aircraft  were  virtually 
identical  for  all  carriers  compared.  Since  it  is  clear  from 
the  record  that  this  was  not  true,  it  must  be  concluded  that 
Northeast’s  proposal  that  comparison  be  based  upon  the 
combined  maintenance  costs  for  all  types  of  aircraft  is  sta¬ 
tistically  fallacious. 

The  allocation  of  indirect  maintenance  expense  to  type  of 
equipment  on  the  basis  of  direct  labor  dollars  represents 
the  most  logical  basis  under  most  circumstances  to  accom¬ 
plish  that  purpose  and  has  been  used  by  many  industries, 
including  the  air  carrier  industry,  as  well  as  by  Western 
itself.  Despite  Western's  assertions  to  the  contrary,  the 
record  lends  no  support  whatsoever  to  the  claim  that  the 
direct  labor  dollar  basis  assigns  an  unduly  high  proportion 
of  indirect  maintenance  expense  to  DC-3  aircraft.  If  West¬ 
ern  had  shown  that  the  ratio  of  DC-3  labor  to  total  labor 
would  have  been  less  had  it  performed  its  own  engine  over¬ 
hauls,  and  that  the  amount  of  indirect  expense  allocable  to 
DC-3’s  would  have  been  less,  then  it  would  be  proper  to 
make  allowance  for  this  factor.  Such  a  showing  was  peculi¬ 
arly  within  the  province  of  Western,  yet,  even  when  specifi¬ 
cally  requested  to  do  so,  it  offered  no  data  on  the 
3312  subject.  The  only  affirmative  showing  in  the  record 
as  to  the  effect  on  the  allocation  of  indirect  mainte¬ 
nance  expense  to  DC-3  aircraft  had  Western  performed  its 
own  engine  overhauls  in  1946  and  1947,  was  a  test  made  by 
a  witness  for  Public  Counsel  on  the  basis  of  DC-3  and  DC-4 
engine  overhauls  performed  by  Western  in  the  latter  part 
of  1948  and  in  1949.  This  test  indicated  that  the  proportion 
of  indirect  maintenance  expense  allocated  to  DC-3  aircraft 
would  not  have  been  any  less  had  Western  performed  its 
engines  overhauls  instead  of  contracting  for  them  on  the 
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outside.  Aside  from  this  indication,  however,  it  is  clear  that 
the  indirect  maintenance  expense  as  experienced  by  West¬ 
ern  is  more  closely  related  to  the  direct  labor  costs  of  its 
own  organization  than  to  outside  repair  costs,  which  reflect 
in  themselves  certain  indirect  costs  of  the  contractor. 

In  view  of  the  foregoing  considerations,  we  find  that  the 
method  of  allocating  indirect  maintenance  expense  to  equip¬ 
ment  types  on  the  basis  of  direct  labor  dollars  of  expense, 
the  same  method  that  was  adopted  in  the  Northeast  case,  is 
reasonable  and  proper  to  apply  in  this  proceeding. 

Western  contends  that  although  it  incurred  indirect  main¬ 
tenance  expense  during  the  latter  part  of  1945  in  implement¬ 
ing  its  l)C-4  equipment  program,  nevertheless,  the  lack  of 
any  charges  for  direct  labor  on  the  DC-4’s  during  this  period 
resulted  in  all  indirect  maintenance  expense  being  charged 
to  DC-3  aircraft.  Although  this  contention  has  merit,  an 
abnormal  situation  of  this  kind  cannot  be  considered  as  dis¬ 
crediting  the  allocation  basis  we  have  adopted.  Rather  it 
requires  that  we  seek  other  means  for  determining  the 
amount  of  expense  that  may  reasonably  be  attributed  to  the 
DC-4  aircraft  in  1945.  The  record  indicates  that  Western’s 
maintenance  personnel  devoted  considerable  time  to  plan¬ 
ning  and  supervising  modifications  to  eight  DC-4’s,  coordi¬ 
nating  the  purchasing  of  five  new  DC-4’s,  and  pro- 
3513  visioning  for  its  new  DC-4  fleet,  yet  Western  could 
not  provide  a  detailed  breakdown  of  the  costs  in¬ 
volved  in  this  program.  Instead,  the  carrier  made  a  compu¬ 
tation  of  the  additional  DC-3  maintenance  costs  incurred  in 
the  last  four  months  of  1945  on  the  basis  of  the  excess  unit 
costs  per  revenue  plane  mile  for  this  period  over  the  previ¬ 
ous  eight  months  of  the  year,  resulting  in  an  amount  of 
$150,000,  which  it  alleges  should  be  charged  against  the 
DC-4  aircraft.17  Tt  appears  from  the  evidence  that  direct 
costs  were  incurred  in  behalf  of  the  DC-4’s  in  preparing  the 
DC-4"s  for  scheduled  service  as  well  as  in  connection  with 

17  It  should  be  noted  that  the  amount  of  $150,000  is  equivalent  to  the 
entire  indirect  maintenance  expense  for  the  last  four  months  of  1945. 
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the  approximately  40,000  miles  of  nonrevenue  flying  during 
this  period.  A  more  valid  basis,  therefore,  for  measuring 
the  bulge  in  maintenance  costs  occurring  in  the  last  four 
months  of  1045  is  believed  to  be  a  comparison  with  the  total 
maintenance  costs  per  revenue  plane  mile  for  the  same 
period  in  1044.  On  this  basis,  the  excess  expense  charged  to 
DC-3  aircraft,  which  may  reasonably  be  considered  as  appli¬ 
cable  to  the  DC-4*s,  amounts  to  $74,000,  or  approximately 
$2.00  per  hour.  This  hourly  cost  has  been  removed  from  the 
1945  DC-3  maintenance  expense  of  $30.05  per  hour  for  the 
purpose  of  determining  the  extent  of  excess  DC-3  expense 
during  the  rate  period. 

After  allocation  of  indirect  maintenance  expense  by  type 
of  equipment  and  adjustment  of  Western’s  1945  expense  as 
above.  Western 's  total  DC-3  maintenance  expense  compares 
to  the  average  of  the  six  intermediate  carriers  as 
3514  follows: 

Total  DC-3  Maintenance  Expense 
1941  1945  1946  1947  1948 

Western  $28.09  $28.05  $39.02  $36.46  $26.65 

Average  of  six  carriers18  23.14  20.99  22.87  23.08  22.41 

Variance  $  4.95  $  7.06  $16.15  $13.38  $  4.24 

Western  contends  that  there  were  many  factors  beyond 
its  control  which  account  for  its  higher  level  of  expense  than 
the  other  carriers,  the  most  significant  of  which  are:  (1) 
the  inadequacy  of  the  maintenance  and  operations  base  at 
Burbank,  California,  (2)  the  necessity  of  farming  out  its 
engine  overhauls,  (3)  the  relatively  shorter  overhaul  and 
inspection  periods  than  the  average  for  the  industry,  (4) 
greater  engine  wear  and  tear  caused  by  the  mountainous 
terrain  along  its  routes,  and  (5)  the  instability  of  the  labor 
market  in  and  about  Burbank. 

A  review  of  all  evidence  of  record  reveals  that  Western 
did  not  suffer  any  disadvantage  from  shorter  overhaul  and 
inspection  periods  when  compared  to  the  six  intermediate 
carriers,  and  consequently,  no  allowance  should  be  made  for 

1S  As  indicated  in  Appendix  No.  4.  these  carriers  are  Braniff,  Capital, 
Chicago  &  Southern,  Continental,  Delta,  and  Mid-Continent. 
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this  factor  in  evaluating  Western’s  high  level  of  mainte¬ 
nance  expense.  On  the  other  hand,  it  is  clear  that  Western 
was  handicapped  hy  the  lack  of  proper  facilities  at  the  Lock¬ 
heed  Air  Terminal  in  Burbank  and  by  its  inability  to  ex¬ 
pand  those  facilities  to  keep  pace  with  its  larger  volume  of 
operations.  Western  took  prompt  action  as  soon  as  possible 
after  the  war  to  provide  itself  with  a  new  hangar  at  the  Los 
Angeles  Municipal  Airport,  which  it  occupied  in  the  middle 
of  1947.  Since  the  additional  costs  generated  by  poor  facili¬ 
ties  did  not  result  from  uneconomical  and  inefficient  manage¬ 
ment,  a  proper  allowance  should  be  made  for  this  factor  in 
the  maintenance  expense  recognized  for  Western.  It  ap¬ 
pears  that  the  other  factors  affecting  Western’s  mainte¬ 
nance  expense  were  also  beyond  the  control  of  man- 
3015  agement  for  the  greater  part  of  the  review  period, 
and  that  a  reasonable  allowance  should  also  be  pro¬ 
vided  for  these  factors. 

Although  there  is  no  mathematically  precise  method  to 
measure  the  impact  of  the  various  factors  on  the  level  of 
Western’s  maintenance  expense,  we  believe  that  a  differen¬ 
tial  technique  is  the  most  reasonable  basis  for  the  deter¬ 
mination  of  an  allowance  for  factors  beyond  the  control  of 
Western’s  management.  A  differential  above  the  average 
experience  of  a  representative  group  of  carriers  provides  a 
means  of  relating  a  reasonable  level  of  expense  to  Western’s 
own  experience  as  well  as  that  of  the  group  average.  Pub¬ 
lic  Counsel’s  witness  has  suggested  that  a  differential 
should  be  used  based  on  the  average  of  the  two  years  1944 
and  1948.  The  inclusion  of  the  year  1948  in  the  differential, 
however,  understates  the  effect  of  poor  facilities  on  costs, 
this  being  the  first  full  year  that  Western  occupied  its  new 
hangar.  It  appears  that  the  two  years  1944  and  1945  are 
more  representative  as  a  base  for  this  differential,  since 
they  immediately  precede  the  two  years  when  DC-3  mainte¬ 
nance  expense  rose  to  extremely  high  levels.  Although  the 
average  cost  per  hour  of  maintenance  in  1944  and  1945  is 
$6.00  above  the  average  of  the  six  carriers,  we  find  that  this 
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is  a  reasonable  differential  in  view  of  the  adverse  factors 
beyond  the  control  of  management  which  were  all  present 
during  this  period.  Thus,  the  projection  of  the  average 
1944-1945  differential  into  the  years  1946  and  1947  reason¬ 
ably  provides  a  proper  allowance  over  the  average  of  the 
six  carrier  group  to  compensate  for  the  effect  of  these  fac¬ 
tors. 

In  our  opinion  this  technique  adequately  accounts  for  all 
of  the  above  factors  that  were  beyond  Western’s  control 
and  affected  its  costs  in  1946  and  1947.  In  fact,  it 

3516  seems  very  probable  that  various  adverse  factors 
contributing  to  the  differential  in  1944  and  1945  were 

present  to  less  degree  in  1946  and  1947.  Particularly  in  the 
latter  year,  labor  conditions  had  largely  been  stabilized  and 
Western  was  able  to  reduce  its  maintenance  personnel  after 
the  move  to  the  new  hangar  and  after  the  sale  of  Route  6S. 
Also,  after  Western  had  completed  its  move  to  Los  Angeles 
Airport  in  the  middle  of  1947,  the  facility  factor  was  elimi¬ 
nated.  Moreover,  its  average  PC-3  engine  overhaul  costs 
were  substantially  lower  than  in  the  1944-1945  period. 19 

The  adjusted  DC-3  cost  of  $28.05  per  hour  in  1945  exceeds 
the  average  of  the  six  carrier  group  by  $7.06,  which  we  find 
to  be  a  reasonable  differential  for  this  year.  When  this  is 
averaged  with  the  $4.95  excess  in  1944  an  average  differen¬ 
tial  of  $6.00  per  hour  results,  which  we  have  applied 

3517  to  the  six  carrier  average  in  1946  and  1947  as  indi¬ 
cated  in  the  table  below : 

An  indication  of  the  liberal  allowance  provided  Western  is  that  full 
weight  is  given  Western  for  lack  of  overhaul  facilities  in  1947,  although 
the  record  indicates  that  it  might  have  been  possible  for  Western  to  have 
installed  its  engine  overhaul  shop  at  the  time  of  its  move  to  its  new 
hangar,  rather  than  a  year  and  a  half  later,  and  to  have  used  war  surplus 
engines  in  lieu  of  overhaul  by  scrapping  the  engines  after  expiration  of 
the  operating  time.  This  doubt  has  been  resolved  in  favor  of  Western, 
however,  in  the  application  of  the  differential. 
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1946 

Direct 

Indirect 


DC-3  Maintenance  Expense 
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$13.69  $3.98  $17.67  $  640,803  $  897,370  $256,567 

9.18  2.02  11.20  406,168  517,787  111,619 


Total  $22.87  $6.00  $28.87  $1,046,971  $1,415,157  $368,186 

1947 

Direct  $12.85  $3.98  $16.83  $  374,585  $  478,181  $103,596 

Indirect  10.23  2.02  12.25  272,648  333,417  42,864* 


Total  $23.08  $6.00  $29.08  $  647,233  $  811,598  $146,460 


*  Excludes  $17,905  cost  of  move  to  Los  Angeles  Airport  recognized  as 
an  abnormal  non-recurring  cost  allowable  for  rate-making  purposes.  This 
amount  represents  the  DC-3  portion  of  total  cost  of  $44,431,  allocated 
on  basis  of  DC-3  direct  labor  ratio  of  40.3  percent. 

As  a  result  of  the  foregoing,  we  find  that  Western  in¬ 
curred  excess  DC-3  maintenance  expense  of  $368,186  in 
1946,  and  $146,460  in  1947,  or  a  total  of  $514,646  for  the  two 
year  period,  -which  should  be  disallowed  from  current  oper¬ 
ating  expense. 

In  our  consideration  of  Western’s  high  level  of  DC-3 
maintenance  expense  in  the  Tentative  Statement,  we  recog¬ 
nized  that  imposition  of  DC-4  operations  over  Route  68  on 
Western’s  already  over-burdened  facilities  was  one  of  the 
factors  contributing  to  excess  maintenance  charged  to  DC-3 
aircraft.  The  propriety  of  making  an  offset  of  DC-3  mainte¬ 
nance  expense  against  the  route  profit,  which  is  an  issue  in 
this  case,  is  discussed  in  a  later  section  pertaining  to 
3518  offsets. 

Reasonableness  of  General  and  Administrative 

Expense 

A  comparison  of  Western’s  level  of  general  and  admin¬ 
istrative  expense  for  the  years  1946-1948  indicates  that  it 
exceeds  the  average  of  a  representative  group  of  domestic 
trunk  lines  when  measured  on  the  basis  of  either  the  ratio 
to  all  other  cash  operating  expenses,  cost  per  available  ton- 
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mile,  or  cost  per  revenue  ton-mile.  The  most  appropriate 
basis  of  comparison  for  the  purpose  of  determining  the  ex¬ 
tent  to  which  a  carrier’s  general  and  administrative  ex¬ 
pense  is  excessive  is  believed  to  be  the  ratio  of  such  expense 
to  all  other  cash  operating  expenses,  since  this  basis  appears 
to  provide  the  most  reliable  single  measure  of  the  require¬ 
ment  for  general  management  service  of  which  general  and 
administrative  expense  is  largely  composed.  The  units  of 
available  and  revenue  ton-miles  appear  to  be  subject  to 
greater  distortion  than  the  ratio  basis,  because  the  differ¬ 
ence  in  the  available  capacities  of  various  types  of  equip¬ 
ment  is  usually  greater  than  the  difference  in  their  operat¬ 
ing  costs,  and  the  use  of  revenue  ton-miles  relates  primarily 
to  traffic  carried,  without  giving  proper  weight  to  costs 
relating  to  production  of  capacity  units.  The  ratio,  on  the 
other  hand,  provides  a  synthesis  of  factors  relating  both 
to  the  operation  of  a  certain  capacity  as  well  as  to  the  carry¬ 
ing  of  traffic.  Although  the  reasonableness  of  cost  levels 
should  be  tested  on  all  valid  bases,  yet  a  comparison  of 
general  and  administrative  expense  on  the  basis  of  its  ratio 
to  all  other  cash  operating  expenses  appears  to  be  the  most 
equitable.  In  addition  to  the  above  considerations,  we  have 
found  this  basis  to  be  a  valid  method  for  comparing  gen¬ 
eral  and  administrative  expense  in  other  recent  mail 
3fjl9  rate  cases.-0 

Five  of  the  six  carriers  with  whom  Western  is  com¬ 
pared  are  the  same  as  used  in  the  comparisons  of  mainte¬ 
nance  expense,  -1  and  for  the  sixth  carrier  we  have  substi¬ 
tuted  National  for  Continental,  since  it  is  one  of  the  closest 
to  Western  in  volume  of  operations,  and  since  Continental 
operated  only  two-engine  equipment  during  the  three-year 

20  Southwest  Airways  Co..  Mail  Rates,  9  C.A.B.  731  (194S);  West 
Coast  Airlines,  Inc.,  Mail  Rates,  Docket  No.  2732,  Order  Serial  No. 
E-2640  (March  28.  1949);  Challenger  Airlines  Co.,  Mail  Rates,  Docket 
No.  2897,  Order  Serial  No.  E-3251  (September  8,  1949) ;  American  Over¬ 
seas  Airlines.  Inc.,  et  al.  Statement  of  Tentative  Findings  and  Conclu¬ 
sions,  Docket  Nos.  1666,  1706,  2375.  and  4021,  Orders  Serial  Nos.  E-3880, 
3881,  and  3882,  (February  7,  1950). 

Mid-Continent. 

21  The  carriers  are  Braniff,  Capital,  Chicago  &  Southern,  Delta,  and 
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period  for  which  a  comparison  is  made,  resulting  in  a  dis¬ 
tortion  when  compared  to  the  high  level  of  Western’s  oper¬ 
ations  with  DC-4  aircraft.  National  is  omitted  from  the 
comparison  in  1948,  to  eliminate  any  distortion  resulting 
from  a  strike  over  its  system. 

As  our  later  discussion  indicates,  we  have  found  that 
Western  incurred  excess  general  and  administrative  ex¬ 
pense  in  1947  and  1948  amounting  to  $161,000  for  the  two 
years,  based  on  the  ratio  method.  We  have  tested  the  results 
so  obtained  by  comparing  Western  with  the  same  six  car¬ 
riers  on  the  basis  of  costs  per  available  and  revenue  ton- 
miles,  which  produces  excess  expenses  for  the  two  years  of 
$20S,049  and  $136,901,  respectively,  for  the  two  bases.  Since 
both  bases  have  some  validity  as  a  measure  of  the  reason¬ 
ableness  of  general  and  administrative  expense,  we  have 
averaged  the  two  amounts  of  excess  expense,  resulting  in 
$172,000.  This  amount  is  approximately  the  same  as  the 
excess  determined  by  the  use  of  the  ratio  method. 

Western  contends  that  Continental  should  be  used  as  well 
as  National  for  the  reason  that  the  same  carriers  should  be 
included  in  both  maintenance  and  general  and  admin- 
3520  istrative  expense  comparisons,  and  moreover,  the 
comparison  should  be  made  on  the  basis  of  available 
ton-miles.  In  addition  to  the  merits  of  the  ratio  method  as 
mentioned  above,  there  is  an  indication  that  the  use  of  avail¬ 
able  ton-miles  would  create  a  greater  disparity  in  results 
as  between  carriers  with  variations  in  volume  of  operations 
by  two  and  four-engine  equipment  than  would  result  from 
the  ratio  method.  The  adoption  of  Western’s  method  would 
result  in  an  excess  expense  of  only  $43,000.  If  both  Mid- 
Continent  and  Continental,  which  operated  only  DC-3  air¬ 
craft,  are  used  in  the  comparison,  in  addition  to  the  five 
other  carriers  operating  a  mixed  fleet  of  DC-3’s  and  DC-4’s, 
evidence  in  the  record  indicates  that  it  would  be  valid  to  use 
the  cost  per  available  ton-mile  of  Western  and  Inland  com¬ 
bined,  since  Inland  also  operated  DC-3’s  during  1947  and 
1948,  in  addition  to  the  fact  that  the  major  part  of  Inland’s 
general  and  administrative  expense  was  incurred  by  West- 
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ern  and  allocated  to  Inland.  The  result  of  a  comparison 
on  this  basis  is  an  excess  expense  of  $167,000,  which  is  only 
slightly  higher  than  the  amount  determined  by  the  applica¬ 
tion  of  the  ratio  method.  Even  if  we  accepted  Western’s 
group  of  carriers  and  the  available  ton-mile  basis  of  com¬ 
parison,  (and  using  Western-Inland  combined)  the  results 
support  the  validity  of  the  ratio  method. 

Western  also  contends  that  it  is  improper  to  compare  its 
costs,  either  maintenance  or  general  and  administrative, 
with  those  of  other  carriers  which  have  been  adjusted  by 
the  Board  in  other  proceedings  to  eliminate  amounts  of  ex¬ 
pense  in  excess  of  a  level  considered  fair  and  reasonable  for 
rate-making  purposes.  It  reasons  that  adjusted  costs  do  not 
represent  the  actual  experience  of  a  carrier  which  must  be 
used  as  the  basis  of  comparison.  We  consider  such  a  propo¬ 
sition  to  be  entirely  without  merit  in  the  process  of  deter¬ 
mining  costs  allowable  for  rate  purposes,  since  we  would 
be  required  to  include  excess  costs  previously  found 
3521  to  exist  in  the  base  used  to  measure  the  extent  of  ex¬ 
cess  costs  in  the  carrier  under  consideration.  Al¬ 
though  it  may  bo  necessary  in  some  cases  to  use  only  re¬ 
ported  costs  of  carriers  in  comparisons  because  we  have 
had  no  opportunity  to  make  a  detailed  determination  of  the 
reasonableness  of  such  costs,  this  situation  cannot  be  ac¬ 
cepted  as  a  bar  to  the  use  of  adjusted  costs  when  thev  exist. 

In  making  a  comparison  of  any  kind,  consideration  should 
be  given  first  to  any  factors  which  may  be  isolated  and  evalu¬ 
ated  as  to  their  effect  on  the  cost  level.  We  recognized  in  the 
Tentative  Statement  that  Western  had  a  unique  situation 
in  the  high  level  of  property  taxes  it  is  required  to  pay  on 
property  in  Los  Angeles  County,  which  was  substantially 
above  that  of  other  intermediate  carriers.  Accordinglv,  we 
have  made  an  allowance,  on  the  basis  of  available  ton-miles, 
for  property  taxes  in  excess  of  the  average  of  the  six  se¬ 
lected  carriers  in  the  amounts  indicated  in  the  Appendix. 
We  also  made  adjustments  in  the  Tentative  Statement,  dis¬ 
allowing  amounts  of  contributions  and  entertainment  ex¬ 
pense  which  were  readily  ascertainable  for  the  years  1945- 
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1947  in  tlie  amount  of  $43,000.  An  adjustment  was  made  to 
1946  expense  to  capitalize  $12,000  of  preoperating  expense 
relating  to  Route  68,  which  was  charged  to  current  expense, 
and  to  provide  for  the  amortization  of  this  amount  over  a 
five-year  period.  One  other  adjustment  was  included  in  the 
Tentative  Statement  in  1947,  increasing  the  allocation  of 
general  and  administrative  expense  to  Inland  in  the  fourth 
quarter,  when  the  ratio  of  cash  operating  expenses  of  In¬ 
land  to  the  total  for  the  system  increased  from  15  percent  to 
23  percent  following  the  sale  of  Route  68.  This  adjustment 
has  been  made  here  also  in  approximately  the  same  amount 
as  previously.  'Western’s  final  results  for  the  year  1948 
include  a  revision  in  the  allocation  to  Inland,  although  in 
an  amount  which  leaves  Inland’s  expense  for  the  year  in 
excess  of  23  percent  of  the  system  total,  after  reflecting  our 
adjustment  to  1948  expense.  We  have  revised  In- 
3522  land’s  general  and  administrative  expense  downward 
to  an  amount  consistent  with  Western’s  recognized 
expense.  There  is  no  issue  with  respect  to  the  above  adjust¬ 
ments  in  this  proceeding. 

After  reflecting  all  of  the  foregoing  adjustments,  we  find 
that  Western’s  general  and  administrative  expense  is  above 
the  average  of  the  six  selected  carriers,  measured  on  the 
ratio  basis,  by  0.61  percentage  points  in  1946,  1.72  in  1947, 
and  1.57  in  1948,  as  indicated  by  the  table  below: 

Ratio  of  General  and  Administrative  Expense  to 
All  Other  Cash  Expenses 


1946 

1947 

1948 

Braniff 

10.16% 

9.46% 

8.42% 

Capital 

9.75 

8.79 

7.38 

Chicago  &  Southern 

11.28 

10.10 

8.64 

Delta 

7.99 

8.70 

9.11 

Mid-Continent 

10.64 

9.82 

9.47 

National 

9.33 

8-04 

8.23* 

Average 

9.86% 

9.15% 

8.60% 

Western  as  adjusted 

10.47 

10.87 

10.17 

Variance  above  average 

.61 

1.72 

1.57 

*  National  omitted  in  1948  because  of  possible  distortion  from  strike. 

Since  Western’s  ratio  of  10.47  percent  in  1946  is  lower  than 
two  of  the  selected  carriers,  and  within  a  reasonable  range 


of  the  average,  we  believe  that  no  additional  amounts  of  ex¬ 
pense  should  be  disallowed  in  1946.  In  1947  and  1948,  how¬ 
ever,  Western’s  ratio  is  above  that  of  any  of  the  carriers 
in  the  group  and  does  not  fall  within  a  reasonable  range. 
We  believe  that  it  would  not  be  unreasonable  to  expect  that 
Western  could  have  attained  a  ratio  in  these  two  years  that 
would  bear  the  same  relationship  to  the  group  average  as 
existed  in  1946,  when  we  recognized  a  ratio  of  expense  ap¬ 
proximately  six  percent  above  the  average,  after  prelimi¬ 
nary  adjustments  to  Western’s  expense.  Accordingly,  we 
recognize  a  level  of  general  and  administrative  expense  for 
Western  which  is  9.72  percent  of  all  other  cash  expenses  in 
1947,  and  9.15  percent  in  1948.  We  find,  therefore,  that 
Western  incurred  excess  expense  of  $92,550  in  1947,  and 
$68,625  in  1948,  which  should  be  removed  from  current  op¬ 
erating  expense.  It  appears,  however,  that  the  entire  amount 
of  $161,175  should  be  olTset  against  the  profit  from  the  sale 
of  Route  68,  as  we  shall  discuss  in  the  following  sec¬ 
tion. 

3523  Offsets  Against  the  Profit  From  Route  68 

We  indicated  before  in  our  Tentative  Statement  that 
Western  incurred  certain  costs  which  should  properly 
be  offset  against  the  profit  from  the  sale  of  Route  6S,  since 
they  had  their  incidence  in  Route  68  and  made  it  possible, 
in  large  measure,  for  Western  to  realize  the  profit  it  did 
from  the  sale  of  the  route.  These  costs  may  be  grouped  as 
follows  in  the  order  of  their  importance  dollar-wise:  (1)  di¬ 
vestment  costs  arising  from  the  lag  in  reducing  costs  in  ac¬ 
cordance  with  the  reduction  in  volume  of  operations;  (2) 
DC-3  maintenance  costs  that  became  excessive  through  the 
operation  of  DC-4  aircraft ;  and  (3)  miscellaneous  items  pri¬ 
marily  related  to  the  development  and  sale  of  the  route. 
Although  Western  and  Public  Counsel  are  in  substantial 
agreement  on  the  amount  of  the  offsets,  the  Postmaster 
General  has  objected  to  all  offsets  except  an  amount  of  $31,- 
000  relating  to  miscellaneous  costs  of  the  sale. 


1.  Divestment  Costs 


Following  the  sale  of  Route  68,  Western’s  unit  costs  re¬ 
lated  to  ground  and  indirect  expense  accounts  rose  sharply 
as  a  result  of  the  sudden  shrinkage  in  operations,  and  this 
trend  carried  over  into  1948  for  most  expenses.  The  extent 
of  the  shift  in  Western’s  scale  of  operations  is  clearly  shown 
by  the  percentage  change  in  revenue  and  available  ton-miles 
in  the  fourth  quarter  1947,  and  in  the  first  six  months  of 
194S,  as  compared  with  the  average  of  six  carriers 22  in  the 
table  below : 

Percentage  Change  in  Ton-Miles  Operated 
Revenue  Ton-Miles  Available  Ton-Miles 
Six  Carrier  Six  Carrier 

Western  Average  Western  Average 

3rd  to  4th  quarter,  1947  —50.6%  —7.2%  —30.1%  —7.9% 

1st  6  mos.  1947  to  1st  6  — 46.1%  +1.1  —27.3  +5.4 

mos.  1948 

22  Braniff,  Capital,  C  &  S,  Continental,  Delta,  and  Mid-Continent. 

3524  It  is  reasonable  to  expect  that  there  was  an  un¬ 
avoidable  lag  required  for  adjustments  in  organiza¬ 
tion  and  expense  levels  to  meet  the  sharp  curtailment  in  op¬ 
erations,  but  the  duration  of  the  period  cannot  be  deter¬ 
mined  with  any  degree  of  precision  because  of  the  vast  num¬ 
ber  of  items  which  make  up  the  amounts  involved.  The 
Postmaster  General  does  not  dispute  the  principle  of  divest¬ 
ment  costs.  He  contends  rather  that  in  the  absence  of  spe¬ 
cific  details  as  to  each  and  every  individual  cost  entering 
into  the  accounts  in  issue,  divestment  costs  can  neither  be 
established  nor  assigned  to  Route  68.  In  view  of  the  virtual 
impossibility  of  obtaining  the  data  that  the  Postmaster 
General  would  require  and  the  further  fact  that  the  record 
contains  ample  evidence  upon  which  the  determination  of 
divestment  costs  may  be  predicated,  we  find  this  contention 
to  be  without  merit.  The  data  in  the  record  indicates  that 
the  lag  in  adjusting  the  level  of  most  of  the  ground  and  in¬ 
direct  expenses  carried  over  from  the  fourth  quarter  of 
1947  well  into  1948.  When  Western’s  unit  costs  for  the 
periods  before  and  after  the  sale  of  Route  68  are  compared 
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with  the  average  costs  of  representative  groups  of  carriers, 
it  is  found  that,  while  Western’s  expenses  were  generally 
at  a  reasonable  level  for  the  three  quarters  prior  to  the  sale, 
they  increased  to  a  high  level  for  the  fourth  quarter  concur¬ 
rent  with  the  sharp  cut  in  the  level  of  operations  and  con¬ 
tinued  high  in  relation  to  the  average  of  the  selected  carriers 
until  approximately  mid-1948.  To  the  extent  that  the  exces¬ 
sive  nature  of  these  expenses  appears  to  be  the  consequence 
of  the  sale  of  the  route  rather  than  of  uneconomical  and  in¬ 
efficient  management,  it  is  reasonable  to  conclude  that  the 
excess  expenses  were  in  the  nature  of  divestment  costs, 
which  would  not  have  occurred  but  for  the  route  sale,  and 
which  should  be  offset  against  the  profit  from  that  sale 
rather  than  charged  against  current  operations  not  directly 
responsible  for  the  incidence  of  those  costs. 

3525  As  indicated  previously.  Western’s  general  and  ad¬ 
ministrative  expense  was  excessive  by  $92,550  in 
1947,  and  $68,625  in  1948.  While  Western’s  expense  appears 
to  be  excessive  in  the  first  half  of  1947,  the  ratio  to  all  other 
cash  expenses  was  within  the  same  range  of  the  six-carrier 
average  which  we  found  to  be  reasonable  for  1946,  and  re¬ 
flected  a  downward  trend  in  line  with  the  experience  of  the 
other  carriers.  This  trend  was  reversed  in  the  third  quar¬ 
ter  of  1947,  which  included  the  half  month  of  September  fol¬ 
lowing  the  sale,  and  more  sharply  in  the  fourth  quarter  as 
a  consequence  of  the  drop  in  volume  from  the  elimination  of 
Route  68  operations.  Western’s  adverse  expense  level  ex¬ 
tended  through  mid-1948,  and  into  a  portion  of  the  third 
quarter.  As  Western  progressed  into  194S,  however,  its 
general  and  administrative  expense  continued  to  decrease, 
and  the  disparity  in  its  ratio  lessened;  until  by  the  fourth 
quarter  its  expense  level  was  no  longer  excessive.  Thus,  it  is 
plain  that  the  incidence  of  Western’s  excess  expense  coin¬ 
cided  with  the  divestment  of  Route  6S.  In  view  of  all  the 
foregoing,  we  find  that  the  entire  amount  of  the  excess, 
$161,175,  should  be  offset  against  the  route  profit. 

In  the  case  of  ground  operations  expense,  Western’s  ex¬ 
pense  compared  favorably  with  the  average  of  other  car- 
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riers  for  the  first  three  quarters  of  1947,  and  throughout 
the  year  1948.  In  the  fourth  quarter  of  1947,  however,  West¬ 
ern’s  expense  substantially  exceeded  the  average.  The  rec¬ 
ord  supports  the  finding,  therefore,  that  divestment  costs 
amounted  to  $70,000  in  that  quarter.  Similarly  for  mer¬ 
chandising  expenses,  consisting  of  passenger  service,  traf¬ 
fic  and  sales,  and  advertising  and  publicity  expenses,  appli¬ 
cation  of  the  same  technique  reveals  that  Western  incurred 
excess  expense  of  $90,000  in  the  fourth  quarter  of  1947,  and 
$64,000  in  the  first  six  months  of  1948,  which  should  properly 
be  considered  divestment  costs,  since  they  arose  in  the  pe¬ 
riod  immediately  succeeding  the  route  sale. 

Accordingly,  we  find  that  the  total  amount  of  divestment 
costs  which  should  be  offset  against  the  route  profit 
3526  is  $385,175. 

2.  Excess  DC -3  Maintenance  Expense 

The  most  serious  difficulty  that  confronted  Western’s 
management  during  most  of  the  review  period  was  without 
a  doubt  the  lack  of  adequate  facilities,  particularly  for  its 
maintenance  operations.  This  critical  situation  was  intensi¬ 
fied  after  the  inauguration  of  service  with  the  DC-4  aircraft 
in  1946.  The  excessive  expense  level  that  resulted  became 
apparent  through  expenses  chargeable  to  DC-3  operations. 
After  consideration  of  all  data  of  record,  we  believe  it  is 
reasonable  to  conclude  that  maintenance  expense  which  be¬ 
came  excessive  was  due  in  large  part  to  the  burden  of  opera¬ 
tions  of  DC-4  aircraft  over  Route  68.  The  increase  in  effi¬ 
ciency  of  maintenance  operations  following  the  divestment 
of  Route  68  is  clearly  illustrated  by  the  sharp  drop  in  DC-3 
maintenance  expense  from  $36.45  per  hour  in  1947  to  $26.65 
per  hour  in  1948.  Although  the  new  hangar  facilities  ac¬ 
counted  for  a  large  part  of  this  improvement,  the  withdraw¬ 
ing  of  Route  68  operations  undoubtedly  had  an  effect. 
Marked  improvement  was  shown  also  in  total  DC-4  mainte¬ 
nance  expense,  which  was  $70.13  per  hour  in  1947,  and  de¬ 
clined  to  $50.39  in  1948,  the  lowest  of  all  domestic  trunk  lines 
except  the  Big  Four. 
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In  circumstances  such  as  we  find  here,  where  the  develop¬ 
ment  of  a  route  or  similar  operation  results  in  abnormal 
costs,  we  believe  it  is  proper  from  a  rate-making  point  of 
view  to  consider  these  costs  as  capable  of  being  amortized 
or  recoverable  over  an  extended  period  of  time  from  the 
continued  operation  of  the  route.  This  possibility  has  been 
ruled  out  here  because  the  transfer  of  the  route  has  de¬ 
stroyed  the  basis  for  amortization.  Consequently,  these  ab¬ 
normal  costs,  which  were  a  by-product  of  the  operation  of 
Route  6S  and  contributed  to  the  development  of  its  earning 
power,  should  be  matched  against  the  benefits  accruing  from 
the  route  sale. 

3527  The  determination  of  the  amount  of  excess  DC-3 
maintenance  expense  to  be  offset  against  the  route 
profit  is  largely  a  matter  of  judgment,  since  the  record  has 
not  developed  any  precise  method  for  deriving  such  an 
amount.  On  the  basis  of  the  facts  in  the  record,  Public 
Counsel  has  urged  that  the  maximum  amount  of  offset 
should  be  no  more  than  $283,000.  Western  claims  that 
$300,000  is  the  amount  of  offset  for  the  two  years  1946  and 
1947,  based  on  the  alleged  expense  of  $150,000  applicable 
to  the  DC-4’s  in  1945,  which  computation  we  have  already 
rejected.  The  Postmaster  General  contends  that  there  is 
no  reason  why  Western  should  be  provided  with  an  allow¬ 
ance  of  costs  in  excess  of  the  differential  above  the  six 
carrier  average.  The  differential  is  based,  however,  on  1944- 
1945  operations,  whereas  the  impact  of  DC-4  operations  on 
Western’s  costs  occurred  in  1946  and  1947.  After  considera¬ 
tion  of  all  evidence  of  record,  the  amount  of  excess  expense 
of  $514,646,  and  the  fact  that  DC-4’s  were  operated  on  the 
coastal  routes  daring  1946  and  1947  as  well  as  on  Route  68, 
it  is  not  unreasonable  to  consider  that  the  amount  of 
$283,000  should  be  offset  against  the  route  profit.  Thus, 
the  remaining  excess  DC-3  maintenance  expense  that  has 
been  disallowed  from  operating  expense  is  the  amount  above 
the  level  reasonably  attainable  under  economical  and  effi¬ 
cient  management. 


3.  Miscellaneous  Offset  Items 

The  remaining  items  at  issue  with  respect  to  offsets 
against  the  route  profit  and  the  related  amounts  as  indicated 
in  the  record  are  listed  below.  All  of  these  items,  except  the 
last  two,  were  considered  to  be  proper  offsets  in  the  Tenta¬ 
tive  Statement,  but  were  objected  to  by  the  Postmaster 
General  in  his  formal  answer  thereto. 
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DC-6  cancellation  charges  $  65,216 

Miscellaneous  costs  of  sale  32,389 

Unamortized  preoperating  and  training  expense  128,794 

Unamortized  extension  and  development  expense  25,636 

Depreciation  on  flight  training  equipment  52,523 

Depreciation  on  excess  R-2000  engines  32,309 

Abnormal  loss  estimated  on  retirement  of  DC-4 

nonrotatable  spare  parts  104,000 

Loss  on  engine  overhaul  equipment  69,745 

Loss  on  Denver  reservations  system  856 


With  respect  to  the  DC-6  cancellation  charges,  the  Post¬ 
master  General  contends  that  Western  was  purchasing 
these  aircraft  in  anticipation  of  a  route  extension  to 
Chicago.  The  record  supports  Western’s  claims,  however, 
that  pressurized  aircraft  were  required  to  provide  adequate 
service  over  Route  6S  because  of  the  high  operating  altitudes 
and  in  order  to  compete  successfully  had  it  retained  the 
route.  Therefore,  these  costs  as  well  as  the  miscellaneous 
costs  of  the  sale  are  considered  to  have  been  a  proper  charge 
by  Western  against  the  sale  price  in  the  same  amounts  as 
indicated  above. 

Both  of  the  items  of  preoperating  and  training  expense 
and  extension  and  development  expense  involve  the  same 
treatment,  in  that  the  expenses  were  incurred  in  obtaining 
and  inaugurating  service  on  Route  68,  and  the  expenses 
were  charged  off  to  current  expense  by  Western  and  capital¬ 
ized  in  the  present  proceeding.  Capitalization  and  amortiza¬ 
tion  of  such  expenses  is  consistent  with  our  policy  in  many 
previous  cases  and  cannot  be  considered  as  a  new  proce¬ 
dure  in  the  rate-making  process.  We  indicated  in  the  recent 
Continental  case, 2S  however,  that  if  such  expenses  have 

23  Continental  Air  Lines,  Inc.,  Mail  Rates,  Docket  No.  3281,  Order 
Serial  No.  E-4332  (June  21,  1950). 
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been  written  off  to  current  expenses  in  the  period  prior 
to  the  date  of  petition,  they  cannot  be  considered  in  deter¬ 
mining  the  mail  rate  for  the  later  period.  If  proper 
3529  and  reasonable  development  expenses  are  deferred 
by  a  carrier  and  amortized  on  a  basis  that  will  create 
a  charge  to  the  period  under  review,  we  would  consider  the 
amortization  as  a  proper  charge  to  current  expense.  A  por¬ 
tion  of  the  total  of  $36,831  of  Route  68  extension  and  de¬ 
velopment  expenses  falls  into  this  category,  $15,09S  having 
been  written  off  by  'Western  prior  to  May  1,  1944.  Accord¬ 
ingly,  we  will  recognize  only  the  amount  of  $21,733  as  ap¬ 
plicable  to  the  review  period.  Amortization  of  this  amount 
from  April  1,  1946,  the  date  service  was  inaugurated,  until 
September  15,  1947,  the  date  of  the  route  sale,  on  the  basis 
of  a  five-year  period,  results  in  charges  to  expense  of  $6,339, 
leaving  an  unamortized  balance  of  $15,394  to  be  offset 
against  the  route  profit.  The  amount  of  preoperating  and 
training  expense  capitalized  has  been  reduced  from  $181,827 
to  $161,072  in  accordance  with  evidence  that  DC-3  training 
applicable  to  Route  68  totaled  1,125  hours,  and  DC-4  train¬ 
ing  hours  were  611  or  48.69  percent  of  the  total,  determined 
from  the  percent  of  total  DC-4  miles  operated  over  Route 
68  to  the  total  for  the  system  for  the  last  nine  months  of 
1946.  Amortization  on  the  same  basis  as  extension  and  de¬ 
velopment  expense  equals  $46,978,  and  the  balance  of 
$114,094  is  offset  against  the  profit  from  Route  68. 

In  our  Tentative  Statement  we  offset  against  the  route 
profit  depreciation  pertaining  to  DC-3  and  DC-4  flight  equip¬ 
ment,  which  'Western  claims  was  necessary  to  place  Route 
6S  into  operation  in  the  shortest  possible  time.  The  Post¬ 
master  General  contends  that  recognition  of  depreciation  on 
training  equipment  is  contrary  to  Board  policy  that  de¬ 
preciation  on  aircraft  obtained  for  scheduled  revenue  serv¬ 
ice  shall  commence  as  of  the  effective  date  such  aircraft  are 
placed  in  regular  service.  It  does  not  necessarily  follow 
that  depreciation  may  never  be  recognized  on  aircraft 
purchased  for  training  only,  if  the  aircraft  were  required 
under  the  circumstances.  Although  we  have  not  recognized 
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the  depreciation  in  question  as  a  charge  to  operating  ex¬ 
pense,  yet  there  is  merit  to  Western’s  contention  that  the 
equipment  made  a  contribution  to  the  route’s  earning 
power  and  was  a  factor  in  enabling  Western  to  realize  the 
profit  it  did  from  the  sale.  Consequently,  we  believe  that 
this  depreciation  may  properly  be  offset  against  the  profit. 

Although  in  the  Tentative  Statement  we  held  that  the  de- 
preciation  on  the  excess  E-2000  engines  should  be  offset 
against  the  route  profit,  it  now  appears  from  the  record 
that  the  abnormal  failure  rate  of  these  engines  prompted 
their  purchase  as  an  insurance  factor.  Also  the  farming 
out  of  engine  overhauls  reduced  to  some  extent  the  control 
of  management  over  the  availability  of  spare  engines,  ne¬ 
cessitating  a  higher  than  average  number  of  spares.  Many 
of  these  engines  were  cannibalized  for  spare  parts  to  main¬ 
tain  others  in  operation.  We  find,  therefore,  that  the 
amount  of  $32,309  depreciation  on  R-2000  engines  should 
be  recognized  as  normal  operating  expense  and  not  offset 
against  the  route  profit. 

We  have  allowed  Western  to  accrue  a  reserve  of  $200,000 
against  the  estimated  loss  from  the  retirement  of  DC-4  non- 
rotatable  spare  parts.  This  amount  is  approximately  equiva¬ 
lent  to  that  allowed  other  DC-4  operators  and  is  not  in  issue 
in  this  proceeding.  Western  has  claimed  that  it  will  sus¬ 
tain  an  additional  loss  of  $104,000  on  the  ground  that  the 
major  portion  of  its  inventory  was  purchased  to  support 
the  operation  of  Route  68,  and  that  it  has  been  impossible 
to  reduce  this  inventory  to  a  normal  level  after  the  sale  of 
the  route  without  incurring  a  loss.  The  Postmaster 
3531  General  urges  that  no  additional  allowance  should 
be  made  for  such  a  loss,  since  Western  indicated  at 
the  hearing  in  the  Acquisition  case  24  that  it  had  made  a 
profit  selling  DC-4  parts,  and  that,  moreover,  Western 

United-Western,  Acquisition  of  Air  Carrier  Property,  8  C.A.B.  268 
(1947). 
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transferred  $222,000  of  spare  parts  to  United  at  the  time  of 
the  route  sale.  It  appears  more  reasonable  to  us,  however, 
to  accept  the  present  estimate  of  loss  rather  than  a  state¬ 
ment  made  in  early  1947  as  to  the  market  for  certain  uniden¬ 
tified  parts  at  that  time.  In  our  opinion  these  parts  are  suffi¬ 
ciently  related  to  the  operation  of  Route  68  so  as  to  warrant 
the  offset  of  the  amount  of  $104,000  abnormal  loss  again 
the  profit  from  the  sale. 

An  additional  amount  of  $69,745  is  in  issue  as  an  offset 
against  the  route  profit,  representing  the  net  loss  on  retire¬ 
ment  of  an  engine  washing  system,  test  cells,  and  other  en¬ 
gine  overhaul  equipment  in  1947.  The  amount  is  computed 
from  a  loss  of  $74,345  reported  in  1947,  less  revenue  of 
$4,600  from  salvage  of  parts  in  1948.  Western  contends 
that  this  equipment,  purchased  for  the  installation  of  an 
engine  overhaul  shop  in  its  new  hangar,  became  surplus 
after  the  decision  to  sell  Route  68,  since  an  overhaul  shop 
of  a  size  to  utilize  this  large  equipment  was  not  feasible 
for  the  reduced  volume  of  operations.  The  facts  of  record 
and  the  timing  of  the  retirement  sufficiently  relate  this 
equipment  to  the  disposal  of  Route  68  so  as  to  warrant  the 
inclusion  of  the  loss  as  an  offset  to  the  profit,  even  though 
it  cannot  he  recognized  as  a  normal  loss  from  retirement 
as  used  and  useful  air  carrier  property. 

A  loss  of  $S56  was  sustained  by  Western  from  the  cancel¬ 
lation  of  a  partially  installed  reservations  system  at 
3532  Denver  following  the  sale  of  Route  68.  This  appears 
to  be  clearly  a  cost  to  Western  related  to  the  sale  of 
the  route  and  the  disposition  of  equipment  used  in  its  opera¬ 
tion  and,  therefore,  should  be  offset  against  the  route  profit 
as  a  cost  of  sale. 

The  total  amount  of  the  offsets  against  the  route  profit 
is,  accordingly,  $1,122,392,  which  includes  $97,605  of  charges 
by  Western  against  the  gross  sale  price.  The  net  profit  con¬ 
sidered  ‘'other  revenue”  becomes  $1,099,130,  and  we  have 
applied  this  amount  as  a  reduction  in  Western’s  mail  pay 
need  as  required  by  Section  406  (b)  of  the  Act. 
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Net  Gain  from  Retirement  of  Operating  Property 

In  addition  to  the  elimination  of  the  loss  on  engine  over¬ 
haul  equipment  in  1947,  discussed  above  in  connection  with 
the  offset  against  the  route  profit,  there  are  two  other  ad¬ 
justments  which  affect  the  gain  of  $116,000  from  the  retire¬ 
ment  of  operating  property  recognized  in  the  Tentative 
Statement.  In  the  last  quarter  of  194S,  Western  sold  three 
DC-3  aircraft,  reporting  a  profit  of  approximately  $70,000. 
After  reflecting  the  adjustment  in  book  value  of  DC-3  equip¬ 
ment,  however,  resulting  from  the  extension  of  service  life 
from  May  1,  1944  to  June  30,  1949,  the  gain  is  reduced  by 
$66,404.  Consequently,  instead  of  there  being  a  reported 
gain  of  $14,940  from  the  retirement  of  operating  property 
in  1948,  there  is  a  loss  of  $51,464  which  must  be  taken  into 
account. 

Western  claims  that  there  is  an  additional  loss  of  $12,162 
in  1948,  on  the  retirement  of  engines  which  should  be  recog¬ 
nized.  Part  of  this  total  is  represented  by  a  billing  error 
of  $2,212  on  an  engine  purchased  from  the  War  Assets 
Administration,  necessitating  that  Western  make  an  addi¬ 
tional  payment  of  this  amount.  Since  the  engine  has  been 
sold,  the  loss  on  the  sale  should  be  increased  by  the 
3533  higher  cost  price.  The  remaining  amount  of  $9,950 
represents  the  loss  on  the  disposal  of  engines  after  the 
sale  of  Route  68,  which  was  recorded  in  account  7187,  gain  or 
loss  from  the  sale  of  nonoperating  property.  Since  these 
engines  were  once  operating  property,  we  can  see  no  reason 
for  not  recognizing  the  loss  therefrom,  which  will  serve  to 
reduce  the  gain  we  are  recognizing  as  “other  revenue”. 
As  a  result  of  these  adjustments,  the  net  gain  from  the 
retirement  of  operating  property  becomes  $155,192  and, 
accordingly,  Western’s  need  is  reduced  by  this  amount. 

Number  of  Aircraft  Required  September  1-December  31. 

194S 

In  the  Tentative  Statement  we  disallowed  a  total  of 
$96,873  depreciation  on  DC-3  and  DC-4  aircraft  in  the  last 
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four  months  of  1948,  in  view  of  Western’s  program  for  the 
replacement  of  this  equipment  by  the  Oonvair  240  starting 
September  1,  1948.  The  introduction  of  the  Convairs  into 
service  was  not  as  rapid  as  had  been  anticipated  by  reason 
of  mechanical  difficulties  and  modifications  which  resulted 
in  the  removal  of  many  of  the  Convairs  from  service  after 
a  short  period  of  operation.  The  daily  record  of  opera¬ 
tions  for  each  Convair  reveals  that  none  of  the  three  air¬ 
craft  assigned  to  scheduled  service  in  September  were  util¬ 
ized  the  full  month;  one  aircraft  being  in  operation  16  days; 

the  second,  13  days;  and  the  third,  19  days.  During 
3534  this  time  Western  had  available  and  consistently 
operated  the  eight  DO-3's  and  the  five  DC-4’s  which 
comprised  its  operating  fleet  prior  to  September  1,  1948, 
and  with  which  it  was  able  to  complete  99.4  percent  of 
scheduled  service  in  the  peak  month  of  August.  In  October, 
Western  effectively  operated  three  Convairs,  except  for 
the  first  two  days  when  only  one  Convair  was  in  operation, 
and  therefore,  for  all  practical  purposes  the  month  of  Oc¬ 
tober  should  be  considered  the  initial  month  of  operations 
with  Convair  aircraft  for  rate-making  purposes.  Also  in 
November  and  December,  because  of  the  intermittent  Con¬ 
vair  operations,  we  believe  that  three  aircraft  is  the  maxi¬ 
mum  number  of  Convairs  that  should  be  recognized.  These 
Convairs  would  have  been  sufficient  to  provide  a  reduced 
scale  of  Convair  operations  on  the  coastal  route  during  this 
introductory  period,  and,  together  with  the  DC-3  and  DC-4 
aircraft  which  we  recognize,  would  give  Western  ample 
coverage  for  all  scheduled  and  nonscheduled  operations 
which  it  performed.  The  total  number  of  aircraft  by  type 


25  Western  attempts  to  draw  an  analogy  between  its  difficulties  with 
the  Convairs  and  our  policy  for  recognition  of  grounding  costs  tentatively 
set  forth  in  the  Big  Four  Mail  Rate  case.  Docket  No.  2849,  Order  Serial 
No.  E-28G2  (May  25,  1949).  where  we  treated  estimated  grounding  costs 
of  large  amounts  as  developmental  costs  and  amortized  them  over  a  five- 
year  period.  It  is  clear  from  the  record  in  this  proceeding,  however,  that 
the  grounding  principle  is  inapplicable  here  for  a  number  of  reasons, 
including  primarily  the  fact  that  Western’s  Convairs  were  not  actually 
grounded,  but  were  successively  removed  from  service  for  various  modi¬ 
fications.  Moreover,  as  we  indicate  later  on  in  our  discussion,  the  depre¬ 
ciation  disallowed  on  the  Convairs  will  be  recoverable  in  later  years. 
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recognized  for  the  four  months  Scptember-Dccember  1948, 
is  as  follows : 


DC-3 

DC-4 

CV-240 


Sept. 

8 

5 

0 


Oct. 

7.6* 

5 

3 


Nov. 

7 

5 

3 


Dec. 

6.9* 

5 

3 


Total 


13  15.6 


15  14.9 


*A  fraction  of  an  aircraft  is  recognized  in  October  and  December  since 
Western  sold  one  DC-3  on  October  19  and  a  second  DC-3  on  December 
28. 1948. 

Recognition  of  the  above  number  of  aircraft  is  consistent 
with  our  policy  of  not  allowing  duplicate  aircraft,  yet  pro¬ 
vides  for  the  introduction  of  a  new  aircraft  type  along 
with  the  operation  of  the  old  fleet  until  such  time  as 
3535  the  new  aircraft  have  been  fully  tested  and  can  be 
relied  on  as  a  permanent  replacement  in  the  fleet. 
It  is  recognized  that  the  permanent  displacement  of  the  old 
aircraft  fleet  must  be  delayed  until  such  time  as  reasonable 
assurance  of  reliable  performance  of  the  new  aircraft  type 
has  been  established  by  actual  operating  experience  over 
the  carrier’s  route  system.  Not  only  will  public  confidence 
in  new  aircraft  be  assured  by  this  testing,  but  the  public 
interest  also  requires  that  the  mail  pay  not  be  burdened  by 
depreciation  charges  on  aircraft  that  are  not  used  and  use¬ 
ful  for  the  operations  performed.  Accordingly,  we  have 
disallowed  depreciation  on  Convair  aircraft  in  excess  of 
three  as  indicated  above,  amounting  to  $37,058,  as  a  charge 
against  operations  in  the  last  four  months  of  1948.  Western 
will  suffer  no  real  loss  in  Convair  depreciation,  however, 
since  the  future  mail  rate  under  which  Western  is  now  oper¬ 
ating  reflects  depreciation  on  the  entire  fleet  of  ten  Convair 
aircraft  from  January  1, 1949. 

Miscellaneous  Adjustments  to  Western's  Break-Even  Need 
Operating  results  for  the  year  1948  as  set  forth  in  the 
Tentative  Statement  were  based  on  estimated  revenues  for 


the  last  quarter  and  estimated  expenses  for  the  last  six 
months.  We  have  revised  1948  data,  accordingly,  to  incor¬ 
porate  actual  results  as  shown  in  Appendix  Xo.  1.  In  addi¬ 
tion  to  these  adjustments,  we  have  reduced  1948  incidental 
revenues  by  $14,000,  which  was  accrued  by  Western  as  a 
result  of  a  reduction  in  the  billing  price  of  two  Convair 
240 's  to  reflect  hours  logged  on  the  aircraft  bv  the  manu- 
faeturer  at  time  of  delivery.  We  have  applied  the  $14,000 
to  the  original  cost  of  the  aircraft,  reducing  Convair  in¬ 
vestment  by  this  amount  and  eliminating  $S00  of  deprecia¬ 
tion.  These  adjustments  are  not  contested. 

3536  One  further  adjustment  to  results  in  the  Tentative 
Statement  is  required  to  revise  the  loss  reported  on 
three  DC-3  aircraft  which  crashed  in  1946.  The  extension  in 
the  service  life  of  DC-3  aircraft  increased  the  book  value  of 
these  aircraft  by  $77,000  at  the  time  of  the  crash,  which  in¬ 
creases  the  loss  reported  by  Western  in  the  injuries,  loss, 
and  damage  account  of  flying  operations  expense. 

Western's  Break-Even  Need 

After  giving  effect  to  all  of  the  foregoing  adjustments, 
we  find  that  Western’s  need  for  mail  pay  for  the  entire 
past  period  before  the  deduction  of  “other  revenue”  is 
$3,341,000;  but  after  crediting  revenue  of  $155,000  from 
the  sale  of  operating  property  and  the  net  profit  of 
$1,099,000  from  the  sale  of  Route  6S,  break-even  need  be¬ 
comes  $2,087,000  equal  to  6.99  cents  per  revenue  plane  mile 
flown  in  scheduled  service. 

Inland's  Break-Even  Need 

The  adjustments  to  Inland’s  operating  results  are  set 
forth  in  Appendix  Xo.  2,  reflecting  changes  from  the  Tenta¬ 
tive  Statement  required  by  the  use  of  actual  1948  results 
and  revisions  in  certain  allocations  from  Western.  We  have 
recognized  break-even  need  for  the  period  April  1,  1947, 
through  December  31,  1948,  in  the  amount  of  $858,000  equal 
to  21.2  cents  per  revenue  plane  mile  flown  in  scheduled 
service. 
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Adjusted  Investment  of  Western  and  Inland 

The  principal  adjustments  to  investment  of  the  two  car¬ 
riers  recognized  in  the  Tentative  Statements  apply  to  work¬ 
ing  capital  for  the  purpose  of  revising  the  previous  adjust¬ 
ments  for  additional  temporary  mail  pay  received  by  the 
carriers.  Western’s  working  capital  had  been  increased  in 
the  years  194(1-1948  to  reflect  the  additional  temporary  mail 
pay  of  $975,000,  less  applicable  income  tax,  spread 
3537  equally  over  the  three-year  period.  The  effect  of  the 
reduction  in  temporary  mail  pay  of  $671,474  we  have 
now  determined  to  be  required  is  to  revise  the  additional 
mail  pay  applicable  to  the  review  period  to  $303,500,  which 
we  consider  to  be  related  to  the  year  1948,  in  place  of  the 
$975,000  previously  awarded  and  reported  by  Western  in 
its  balance  sheet  of  December  31,  1948.  The  effect  of  these 
adjustments  is  to  eliminate  the  allowance  for  additional  mail 
pay  as  reflected  in  our  Tentative  Statement  as  well  as  the 
effect  of  the  mail  pay  as  reported  by  Western  in  1948,  and 
to  add  the  amount  of  $85,000  to  the  average  working  capital 
in  1948.  This  amount  is  the  average  effect  of  the  revised 
additional  mail  pay  of  $303,500  less  approximately  $134,000 
for  Federal  income  tax  provided  in  accordance  with  the 
revised  method  for  computation  of  constructive  tax  de¬ 
scribed  in  the  following  section.  We  have  made  a  further 
adjustment  to  working  capital  to  eliminate  the  accrued  lia¬ 
bility  for  income  taxes  for  all  years  in  the  review  period, 
except  the  amount  for  1948  indicated  above,  since  Western 
had  no  other  tax  liability  during  the  review  period.  Be¬ 
cause  of  the  reduction  in  mail  pay  of  Western,  it  is  neces¬ 
sary  to  reduce  the  allocation  of  working  capital  to  Inland 
from  $90,000,  as  indicated  in  the  Tentative  Statement,  in 
1948  to  $68,000.  The  amounts  of  the  foregoing  adjustments 
are  set  forth  in  Appendix  No.  5. 

Aside  from  adjustments  to  operating  property  and  equip¬ 
ment  investment  to  reflect  final  reported  data  for  Western, 
a  major  revision  from  the  Tentative  Statement  is  necessary 
to  recognize  all  of  the  investment  in  DC-3  and  DC-4  equip- 
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merit  and  to  eliminate  all  Convair  aircraft  except  the  three 
recognized  during  t he  introductory  period,  along  with  a 
pro-rata  share  of  spare  engines  and  parts.  The  net  decrease 
amounts  to  approximately  $100,000.  Other  minor  adjust¬ 
ments  are  indicated  in  the  Appendix. 

The  only  adjustment  to  Inland’s  investment  is  to  reduce 
working  capital  to  reflect  the  reduction  in  temporary  mail 
pay  of  $7G,000. 

It  is  customary  to  allow  a  return  of  seven  percent  per 
annum  for  a  past  period  on  investment  recognized  for  rate- 
making  purposes,  and  the  allowance  of  this  rate  of  return 
here  is  uncontested.  Applying  this  to  the  adjusted  invest¬ 
ment  of  the  two  carriers,  t lie  return  on  investment 


3538  becomes  $1,359,000  for  Western,  and  $108,000  for  In¬ 
land. 


Federal  Income  Taxes 


As  a  corollary  to  the  determination  of  the  return  on  recog¬ 
nized  investment,  it  has  been  customary  in  past  cases  to 
provide  for  Federal  income  taxes  on  the  constructive  profit 
in  order  to  insure  that  the  carrier  will  realize  the  return  to 
which  it  is  entitled,  on  the  assumption  that  the  carrier  is 
liable  for  a  tax  on  the  full  amount  of  the  profit.  The  pro¬ 
vision  for  income  taxes  for  Western  and  Inland  was  pro¬ 
posed  on  this  basis  in  the  Tentative  Statements.  The  pro¬ 
priety  of  a  tax  allowance  so  constructed  was  raised  by 
Public  Counsel  in  this  proceeding  and  in  all  recent  mail 
rate  cases,  -c  and  is  now  before  us  for  decision. 


26  This  issue  was  raised  in  Pan  American’s  Transatlantic  Mail  Rate 
Case  as  indicated  in  our  Amended  Statement  of  Tentative  Findings  and 
Conclusions,  Order  Serial  No.  4561,  issued  August  25,  1950.  Pan  Ameri¬ 
can  filed  a  petition  for  leave  to  file  a  Memorandum  to  the  Board  as  Amicus 
Curiae,  in  connection  with  the  tax  issue  in  this  proceeding.  This  has  been 
granted  and  the  Memorandum  of  Pan  American  has  been  filed  and  con¬ 
sidered  in  this  proceeding.  We  also  adopted  the  revised  method  for  com¬ 
puting  the  constructive  income  tax  allowance,  the  same  as  set  forth 
herein,  in  the  Statement  of  Tentative  Findings  and  Conclusions  for  Pied¬ 
mont  Aviation.  Inc.  (Docket  No.  3250,  Order  Serial  No.  E-4663  (Sep¬ 
tember  27,  1950)).  The  Postmaster  General  has  formally  objected,  how¬ 
ever,  to  the  proposed  tax  allowance  in  both  of  the  above  Tentative  State¬ 
ments. 
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It  has  become  apparent  that  the  constructive  tax  allow¬ 
ance  as  applied  in  the  past  has  sometimes  been  in  excess 
ot  the  carrier’s  actual  tax  liability  on  the  income  from  the 
operating  entity  for  which  mail  rates  were  fixed,  primarily 
because  of  the  difference  in  the  type  and  amount  of  expenses 
recognized  for  tax  purposes  in  contrast  to  those  allowed 
for  rate-making  purposes.  It  is  clear  from  the  record  in 
this  proceeding  that  the  allowance  in  the  Tentative  State¬ 
ment  would  greatly  exceed  Western’s  actual  tax  liability. 
The  granting  of  Western’s  request  that  the  income  tax  be 
computed  in  the  manner  proposed  in  the  Tentative  State¬ 
ment  would  in  fact  provide  Western  with  a  windfall  allow¬ 
ance  for  taxes  not  actually  paid. 

The  ideal  policy  to  follow  would  be  to  provide  in  the  mail 
pay  for  only  that  amount  of  income  tax  for  which  liability 
can  be  determined  from  analysis  of  income  tax  re- 
3539  turns  as  urged  by  Public  Counsel  and  the  Postmaster 
General.  In  practice,  however,  basic  difficulties  might 
well  be  encountered  in  the  administration  of  such  a  policy. 
For  example,  there  are  likely  to  be  differences  between  the 
corporate  entity  for  rate  purposes  and  for  tax  purposes, 
as  has  been  pointed  out  by  Pan  American,  which  has  dif¬ 
ferent  mail  rates  for  each  of  its  divisions  but  files  only  one 
tax  return.  Also  the  many  variations  in  accounting  policy 
required  for  rate  purposes  in  contrast  to  that  followed  in 
tax  matters  render  determination  of  exact  actual  amounts 
of  tax  extremely  difficult. 

Although  the  determination  of  actual  tax  liability  is  not 
considered  feasible,  we  are  of  the  opinion  that  a  method 
that  will  more  closely  approximate  that  tax  should  be  fol¬ 
lowed,  which  is  relatively  simple  to  apply  and  which  pro¬ 
vides  a  suitable  means  of  relating  the  results  obtained  for 
rate-making  purposes  to  the  requirements  for  payment  of 
income  taxes.  In  this  method,  the  constructive  profit  before 
taxes,  as  determined  from  the  allowable  return  on  invest¬ 
ment,  is  reduced  by  the  amount  of  expenses  actually  in¬ 
curred  by  the  carrier  which  will  never  be  recognized  for 
mail  rate  purposes  but  are  considered  as  expenses  deducti- 


bio  for  tax  purposes.  These  expenses  will  include  those  dis¬ 
allowed  as  the  result  of  uneconomical  and  inefficient  man¬ 
agement  and  those  not  allowable  for  rate-making  purposes, 
such  as  entertainment  and  contributions  expense,  disallowed 
extension  and  development  expense,  interest  expense,  and 
other  nonoperating  expenses  which  are  unrelated  or  unnec¬ 
essary  to  the  air  transport  operation.  Adjustments  for  rate¬ 
making  purposes  which  merely  have  the  effect  of  shifting 
the  incidence  of  expense  from  one  rate  period  to  another, 
such  as  adjustments  in  depreciation  rates  or  the  deferment 
of  certain  items  taken  by  the  carrier  as  current  expense  for 
tax  purposes,  would  be  disregarded  in  making  this  tax  ad¬ 
justment,  since  over  a  period  of  time  the  amounts  of 
3540  such  expense  recognized  for  mail  rate  and  tax  pur¬ 
poses  will  be  equalized.  The  consistent  application  of 
our  tax  policy,  while  it  may  provide  a  lower  or  higher 
amount  than  the  tax  paid  by  a  carrier  in  any  year,  will  in¬ 
sure  that  over  an  extended  period  no  windfall  will  inure  to 
the  carrier,  but  that  the  full  amount  of  the  tax  will  be  pro¬ 
vided. 

As  a  result  of  the  application  of  the  above  method  to  the 
facts  of  this  case  pertaining  to  Western,  we  have  allowed 
provision  for  taxes  in  the  mail  rate  of  $134,686,  as  set  forth 
in  Appendix  Xo.  7. 

The  issue  of  the  proper  income  tax  allowance  is  the  only 
one  before  us  which  directly  involves  Inland,  and  which 
affects  the  findings  in  the  Tentative  Statement  relating  to 
Inland,  aside  from  changes  in  the  amount  of  expenses  al¬ 
located  from  Western,  and  from  the  use  of  reported  results 
for  1948.  The  application  of  the  revised  method  for  com¬ 
putation  of  income  taxes  results  in  an  allowance  of  $51,000. 
The  basis  for  this  computation  is  shown  in  Appendix  Xo.  S. 

Determination  of  Mail  Rates 

After  reflecting  all  of  the  adjustments  required  by  our 
decisions  on  the  issues  in  this  proceeding,  we  find  that  the 
fair  and  reasonable  compensation  for  the  transportation 
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of  mail  by  aircraft  for  the  entire  past  period  for  each  carrier 
is  as  follows : 


Break-even  need 

7  percent  return  on  investment 
Provision  for  Federal  income  tax 

Western 

May  1,  1944- 
December  31, 1948 
$2,087,000 
1,358,840 
134,686 

Inland 

March  28,  1947- 
December  31, 1948 
$  858,000 
107,730 
51,063 

Total 

$3,580,526 

$1,016,793 

6,000* 

Total  Mail  Pay  Requirements 
Temporary  mail  pay  received 

$3,580,526 

4,252,000 

$1,022,793 

1,099,000 

Excess  Mail  Pay 

$  (671,474) 

$  (76,207) 

*  To  provide  for  mail  pay  applicable  to  the  last  four  days  of  March, 
1947,  which  amount  is  not  contested. 

3541  The  mail  pay  awarded  to  Western  is  equal  to  12.0 
cents  per  revenue  plane  mile  in  scheduled  service  and 
99.4  cents  per  mail  ton-mile.  Inland’s  mail  pay  is  equal  to 
24.9  cents  per  revenue  plane  mile. 

Conclusion 

As  the  result  of  our  determination  of  fair  and  reasonable 
mail  pay  in  this  proceeding,  we  have  found  that  Western 
and  Inland  have  received  an  overpayment  of  temporary 
mail  pay  of  $671,474  and  $76,207,  respectively,  which  is  due 
and  owing  to  the  government.  The  method  for  repayment  of 
these  amounts  is  not  our  concern  here,  but  that  of  the 
carriers  and  the  Post  Office  Department.  In  considering 
the  existence  of  the  excess  mail  pay,  it  should  be  noted  that 
temporary  mail  rates  are  not  intended  as  substitutes  for 
final  mail  rates  since  sufficient  time  does  not  exist  for  full 
analysis  and  necessary  procedural  steps  to  process  a  final 
rate.  It  is  for  this  reason  that  we  always  include  in  our 
temporary  rate  orders  the  proviso  that  the  proceeding  re¬ 
main  open  pending  the  determination  of  final  rates,  which 
may  be  higher  or  lower  than  the  temporary  rates.  Although 
this  is  the  first  instance  where  we  have  issued  a  final  order 
finding  that  a  carrier  has  received  excess  mail  pay,  yet  we 
have  signified  our  intention  to  do  so  in  the  mail  rate  cases 
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concerning  the  international  operations  of  Trans  W  orld 
Airlines,  Inc.,  and  Northwest  Airlines,  Inc.,  by  the  issuance 
of  Orders  to  Show  Cause  27  either  reducing  the  temporary 
mail  rate  previously  received  or  indicating  that  the  tem¬ 
porary  mail  rate  being  modified  was  excessive  for  a  prior 
period. 

A  review  of  the  various  factors  which  contributed  to  the 
excess  mail  payments  in  this  proceeding  is  believed  to  be 
appropriate  in  order  to  indicate  that  the  excess  represents 
a  provision  for  expenses  which  were  never  incurred  by 
Western  or  Inland.  The  temporary  rate  was  originally 
awarded  as  an  approximation  of  a  final  rate,  even 
3542  though  it  was  known  that  Western,  Inland,  and  the 
Postmaster  General  had  filed  objections  to  the  Tenta¬ 
tive  Statement  and  that  a  formal  hearing  would  be  neces¬ 
sary.  This  action  was  taken,  however,  after  the  carriers 
had  petitioned  for  immediate  relief  because  of  their  critical 
financial  position.  Over  two-thirds  of  the  excess  mail  pay 
to  Western,  or  $471,000,  represents  a  reduction  in  the  Tenta¬ 
tive  Statement  allowance  for  Federal  income  taxes  from 
$606,000  to  $134,686  as  a  result  of  the  revision  in  our  tax 
policy  to  eliminate  the  provision  for  a  cost  that  Western 
did  not  incur.  Except  for  a  decrease  of  $S,000  in  the  return 
element,  the  remainder  of  the  excess  payment  amounting 
to  $192,000  comes  about  primarily  from  the  use  of  actual 
1948  data  instead  of  Western’s  estimates.  The  primary 
effect  of  Western’s  lower  costs  in  the  last  half  of  1948  was 
to  reduce  the  amount  of  the  divestment  costs  offset  against 
the  profit  from  Route  68,  and  thus,  to  increase  the  amount 
of  the  route  profit  considered  “other  revenue”  which  has 
been  deducted  from  Western’s  mail  pay  need.  Before 
crediting  “other  revenue”  we  have  recognized  an  increase 
of  $152,000  in  Western’s  break-even  need  over  that  set 
forth  in  the  Tentative  Statement. 

Transcontinental  and  Western  Air,  Inc.,  Transatlantic  Mail  Rates, 
Docket  No.  2375,  Order  Serial  No.  E-3551  (November  14,  1949)  ;  North¬ 
west  Airlines,  Inc.,  Trans-Pacific  Mail  Rates,  Docket  No.  2539  et  al,  Or¬ 
der  Serial  No.  E-4495  (August  7, 1950). 
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The  revised  findings  which  create  the  excess  mail  pay  for 
Inland  are  due  in  large  part  to  the  actualization  of  194S 
operating  results,  which  brought  about  an  increase  of 
$26,000  in  revenues  and  a  decrease  of  $21,000  in  expenses. 
The  decrease  in  tax  allowance  of  $20,000  and  in  the  return 
on  investment  of  $9,000  make  up  the  balance  of  the  $76,000 
excess  mail  pay. 

Thus,  in  summary,  the  excess  temporary  mail  pay  result¬ 
ing  from  our  decisions  on  the  issues  in  this  proceeding  rep¬ 
resents  expenses  which  were  assumed  to  exist  but 

3543  which  did  not  in  fact  eventuate.  The  amount  of  mail 
pay  remaining  after  elimination  of  the  excess  ful¬ 
fills  the  break-even  need  requirements  of  the  carriers  as 
we  have  determined  them  and  provides  for  a  return  on  in¬ 
vestment  which  we  have  customarily  allowed  carriers  for 
a  past  period. 

An  appropriate  order  will  be  entered. 

Ryan,  Vice  Chairman,  Lee  and  Adams,  Members  of  the 
Board,  concurred  in  the  above  opinion.  Jones,  Member, 
filed  the  attached  concurring  and  dissenting  opinion.  Rent- 
zel,  Chairman,  did  not  take  part  in  the  decision. 

3544  Jones,  Member,  Concurring  and  Dissenting: 

I  do  not  agree  with  the  decision  of  the  majority  to  treat 
Western’s  profit  from  the  sale  of  Route  No.  68  as  “other 
income,”  thereby  requiring  it  to  be  offset  against  mail  pay 
needs,  and  in  effect,  recaptured  by  the  government. 

While  it  is  true  that  this  action  will  result  in  a  substantial 
reduction  in  the  specific  Federal  subsidy  requirements  of 
Western,  it  is  my  belief  that  this  particular  situation  in¬ 
volves  policy  considerations  sufficiently  important  to  out¬ 
weigh  such  immediate  and  specific  benefits,  and  to  require 
a  contrary  decision.  It  is,  I  believe,  a  “penny-wise  and 
pound-foolish”  decision.  It  is  a  “short  view”  decision.  Our 
objective  should  be  the  reduction  or  elimination  of  the 
Federal  subsidy  requirements  for  our  whole  nationwide  air 
transportation  system,  and  I  believe  this  policy  decision  of 
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the  Board  will  make  this  objective  more  difficult  to  achieve. 

For  several  years  the  Board,  both  individually  and  col¬ 
lectively,  has  expressed  concern  over  certain  illogical  as¬ 
pects  of  our  air  route  system  and  the  growing  burden  of 
subsidies  in  part  attributable  to  them.  It  appeared  possible 
to  correct  abnormalities  in  the  route  pattern  through  volun¬ 
tary  route  transfers,  consolidations  or  mergers  in  the  hope 
that  such  corrections  would  lessen  the  Government’s  sub¬ 
sidy  burden.  To  encourage  such  agreements  between  car¬ 
riers  there  must  be  some  incentive,  and  in  many  instances 
this  incentive  must  be  something  stronger  than  a  mere 
desire  to  expand,  or  to  dispose  of  a  marginal  route  or  serv¬ 
ice.  This  fact,  too,  has  been  recognized  by  the  Board,  and 
the  very  decision  approving  the  purchase  price  involved  in 
the  sale  of  Route  Xo.  08  was  based  in  very  large  measure 
upon  the  Board's  desire  to  encourage  such  agreements  bo- 
tween  carriers  by  permitting  the  realization  of  a  reasonable 
profit.  In  its  opinion  the  Board  said : 

3545  “It  is  a  fact  of  common  experience  in  utility  regu¬ 
lation,  which  has  been  recognized  by  the  Interstate 
Commerce  Commission,  that  the  property  and  business  of 
a  successful  utility  have  considerable  value  and  will  not  be 
sold  to  another  unless  the  purchaser  pays  more  than  the 
net  depreciated  value  of  the  tangible  assets.  If  successful 
air  carrier  properties  are  not  recognized  by  this  Board  as 
having  a  market  value  which  is  somewhat  in  excess  of  the 
investment  value  of  the  properties  for  rate-making  pur¬ 
poses,  the  possessor  of  such  properties  will  have  no  incen¬ 
tive  to  transfer  such  properties  to  another  air  carrier  who 
would  be  in  a  position  to  operate  them  with  greater  advan¬ 
tage  to  the  public  interest.  In  view  of  the  interest  which 
this  Board  has  shown  in  the  improvement  of  the  air  pattern 
of  the  Nation  wherever  such  improvement  is  found  neces¬ 
sary  to  the  economic  strengthening  of  an  air  carrier  and 
the  furtherance  of  the  public  convenience — an  interest 
which  is  attested  by  several  pending  investigations  looking 
toward  possible  improvements  in  the  air  pattern — it  would 
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be  strange  indeed  if  the  Board  ivere  now  to  declare  a  policy 
of  hostility  to  any  commercial  profit  however  reasonable 
in  any  exchange  transactions  when  the  certain  result  would 
be  substantially  to  ‘freeze’  the  air  pattern  of  the  Nation 
to  its  present  design  and  thereby  thwart  one  of  the  very 
purposes  which  the  Board  has  expressed  an  intention  to 
promote."  1  (Italics  supplied) 

The  present  decision  in  effect  reverses  the  policy  thus 
expressed.  The  “commercial  profit”  which  accrued  to 
Western  as  a  result  of  the  transaction  now  turns  out  to  have 
been  an  illusory  one,  since  it  is  to  be  offset  against  mail  pay, 
and  thus  denied  to  the  carrier  as  effectively  as  though  it  had 
never  been  allowed  in  the  first  place. 

Aside  from  the  element  of  unfairness  to  the  carrier  in¬ 
herent  in  this  shift  of  position,  i  firmly  believe  that  the 
importance  of  strengthening  the  national  air  pattern  de¬ 
mands  that  we  offer  every  reasonable  encouragement  to 
the  carriers  to  explore  voluntary  route  adjustments  and 
to  present  them  to  the  Board.  I  fear  that  the  present 
3546  decision  will  have  an  opposite  effect,  and  will  result 
in  that  “freezing”  of  the  present  route  system  which 
the  Board  has  previously  felt  it  important  to  attempt  to 
guard  against. 

In  all  other  respects,  I  concur  with  the  majority. 

s/  Harold  A.  Jones 

1  United-Western,  Acquisition  of  Air  Carrier  Property,  8  C.A.B.  298, 
323  (1947). 
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3547  Orders  Serial  Number  E-4870 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
At  Its  Office  in  Washington,  D.  C. 

On  the  24th  Day  of  November,  1950 

Docket  No.  2S70  et  al. 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of 
INLAND  AIR  LINES,  INC. 

over  its  entire  system,  and  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  transpor¬ 
tation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Order  Fixing  and  Determining  the  Fair  and  Reasonable  Final 
Rates  of  Compensation  For  the  Transportation  of  Mail 

by  Aircraft 

Public  hearing  having  been  held  in  the  above-entitled 
consolidated  proceeding  for  the  determination  of  the  fair 
and  reasonable  mail  rates  for  both  Western  Air  Lines,  Inc., 
and  Inland  Air  Lines,  Inc.,  for  periods  prior  to  January 
1,1949; 

The  Board,  upon  consideration  of  the  record,  having 
issued  an  opinion  containing  its  findings,  conclusions,  and 
decision  in  this  consolidated  proceeding,  which  is  attached 
hereto,  and  made  a  part  hereof ; 

It  is  Ordered,  That  the  fair  and  reasonable  final  rate  of 
compensation  to  be  paid  Western  Air  Lines,  Inc.,  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used,  and 
useful  therefor,  and  the  services  connected  therewith,  over 
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its  routes  within  the  continental  United  States  insofar  as 
authorized  by  its  certificates  of  public  convenience  and  nec¬ 
essity  for  interstate  air  transportation  and  over  its  routes 
between  the  United  States  and  terminal  points  in  Canada, 
for  the  period  May  1,  1944-December  31,  1948,  inclusive, 
is  hereby  fixed,  determined,  and  published  to  be  the  amount 
of  $3,580,526. 

354S  It  is  Further  Ordered,  That  the  fair  and  reason¬ 
able  final  rate  of  compensation  to  be  paid  Inland 
Air  Lines,  Inc.,  for  the  transportation  of  mail  by  aircraft, 
the  facilities  used  and  useful  therefor,  and  the  services  con¬ 
nected  therewith,  over  its  entire  system  for  the  period 
March  2S,  1947-December  31, 1948,  inclusive,  is  hereby  fixed, 
determined,  and  published  to  be  the  amount  of  $1,022,793. 

It  is  Further  Ordered,  That  the  compensation  ordered 
herein  shall  be  in  lieu  of  the  mail  compensation  heretofore 
received  by  each  carrier,  respectively,  for  mail  transported 
during  the  periods  specified  above. 

It  is  Further  Ordered,  That  this  order  fixing  the  fair  and 
reasonable  final  mail  rate  for  each  carrier  will  be  stayed 
for  a  period  of  10  days  from  the  date  of  service  thereof.  If 
no  exceptions  arc  filed  hereto  within  such  period,  the  order 
will  become  effective.  If  exceptions  are  so  filed,  the  order 
will  be  stayed  pending  disposition  by  the  Board  of  such 
exceptions. 

By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(seal) 

***•*#••#* 
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WESTERN  A  I?  LINES.  INC. 

Operating  Results  for  the  Period  May  1,  1944  -  Dec  enter  31,  191*6 

_ as  Reported  and  as  Adjusted _ 

(In  Thousands) 
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explanatory  Notes 

To  Operating  Results  f*»*'  the  Period  May  1,  194+  -  December  $1,  1948 
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Offset  of  direct  costs  against  revenues  from  rental  of  Lodestar  and  Stinson  aircraft  to  Inland 
Offset  of  DC-4-  cargo  plane  depreciation  against  revonue  from  rental  of  plane  to  United 

1.  Route  68  training  expense  capitalized:  DC-3 

DC-4 

2*  Retroactive  pilot «s  pay 

3*  Lodestar  and  Stinson  aircraft  not  recognized  as  used  and  useful  operating  property 

4*  Increase  in  loss  from  aircraft  accidents  due  to  effect  of  depreciation  adjustments  on  net  book  value  of  equipment 
Total  adjustment  to  flying  operations 

1*  Elimination  of  expense  allocable  to  Inland 
2#  Elimination  of  actual  overhaul  expense  -  DC-3  aircraft 
3*  Adjustment  of  reserve  provisions:  DC-3  aircraft 

DC -5  engines 
DC-4  aircraft 
DC-4  engines 

4*  Provision  for  amortization  of  built-in  overhaul  -  DC-3  aircraft 
5*  Provision  for  amortisation  of  actual  overhaul  expense  -  DC-3  aircraft 
6.  provision  for  amortization  of  built-in  overhaul:  CV-240  aircraft 

CV-240  engines 

7»  Disallowance  of  excess  DC-3  expense 

8*  Route  68  training  expense  capitalized:  DC-3  aircraft 

DC-4  aircraft 

9*  Disallowance  of  expense  of  Lodestar  and  Stinson  aircraft  not  recognized 
Total  adjustment  to  direct  maintenance 

1*  Service  life  of  DC-3  equipment  extended  by  spreading  book  value  at  May  1,  1944  to  June  30#  1949 
2*  Excess  equipment  not  recognized  as  used  and  useful  operating  property 
DC-3  cargo  aircraft  and  DC-3  engines 
DC -6-  cargo  aircraft  and  DC -it  engines 
#  Lodestar,  Stinson,  and  AT-6  aircraft 
3*  Depreciation  disallowed  on  value  of  built-in  overhaul 

4*  Adjustment  of  Convair  240  depreciation:  Elimination  of  value  of  built-in  overhaul 

Adjustment  of  residual  value  of  aircraft  to  ^25,000 
Aircraft  disallowed  during  introductory  period 

Depreciation  accrued  on  rebate  on  original  purchase  price  of  Convair 
5»  rXcoss  accrual  of  reserve  for  loss  on  retirement  of  nonrotatable  spare  parts: 

PC-3  Spare  Parts 

Elimination  of  accrued  depreciation 

Accrual  of  retirement  loss  over  2-l/2  year  period  prior  to  retirement 
PC-4  Spare  Parts 

Elimination  of  accrued  depreciation 

Accrual  of  retirement  loss  over  3  year  period  prior  to  retirement 
Total  adjustment  to  depreciation 


last  Eight 
Months 

1944 
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1946 

♦ 
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- 

- 
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♦ 
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- 
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♦ 
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- 
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♦-104,264 

♦  -54,118 

- 

♦  -54,118 

_ 

_ 
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- 
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-38,071 

♦  -40,448 
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- 
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- 

-4.097 

- 

- 

76,894 

♦  -41,912 

♦-22,671 

♦  -1.341 

♦  -61,952 

??,i97 

♦-11,739 

-186,084 

10,535 

20,213 

-47,147 

24,134 

55.671 

47,541 

-14,048 

59,905 

-3,762 

89,058 

66,596 

50.410 

4,832 

1,234 

64,419 

30,1483 

32,537 

114,419 

18,458 

16,438 

- 

30,001 

50,001 

-103,596 

- 

-360,163 

- 

-19,879 

— 

- 

-19,430 

-1.463 

- 

-65.235 

♦  -55,214 

♦272,856 

♦-474,677 

♦  -92,307 

t230.5?U 

♦-241,776 

-9,920 

-7,883 

-63,878 

-54.118 

-61,672 

-127,784 

-7,351 

- 

-55.323 

-10,361 

-li».31*2 

-60,142 

- 

-23,626 

-23,628 

- 

-2,310 

-2,310 

• 

-37.058 

-37,058 

— 

-800 

-800 

-36,056 

-33.195 

-151.213 

21.565 

31.176 

52,721 

-147,117 

-49,790 

-241,240 

66,667 

66,666 

200,000 

♦-269,018 

♦  104,762 

♦-745,409 

WESTERN  AIR  LIKES,  INC. 

Explanatory  Notes 

To  Operating  Results  for  the  Period.  May  1,  19bU  ~  Deoembor  3 


p*  1*  Preoperating  and  training  expense 
2#  Divestment  costs 

Total  adjustment  to  ground  operations 
G*  1*  Disallowance  of  excess  DC-3  expense 

2*  Allocation  of  cost  of  move  to  Los  Angeles  Municipal  Airport  to  Inland,  based  on  27»1  percent  of  cost  of 
117,905  allocable  to  DC-3  aircraft 

Total  adjustment  to  ground  and  indirect  maintenance 

Ha  1*  Route  68  training  expense  capitalised 

2*  Pro  rata  share  of  divestment  costs  related  to  merchandising  expense 

Total  adjustment  to  passenger  service 

I«  Pro  rata  share  of  divestment  oosts  related  to  merchandising  expense 

Ja  1*  Contributions  and  entertainment  expense 

2a  Preoperating  expense  of  Route  68  capitalized 

3a  Pro  rata  share  of  divestment  costs  related  to  merchandising  expense 
Total  adjustment  to  advertising 

Ea  la  Contributions  and  entertainment  expense 

2a  Preoperating  and  training  expense  of  Route  68  capitalized 
3#  Additional  allocation  to  Inland 
Divestment  costs 

Total  adjustment  to  general  and  administrative 
La  Additional  allocation  to  Inland  of  depreciation  on  Los  Angeles  hangar 

Ma  Amortization  of  Route  68  preoperating  and  training  expense  in  191^6-^7  and  Convair  expense  in  19i$ 

Na  Amortization  of  recognized  extension  and  development  expense  on  five-year  basis 

Oa  Cash  discounts  treated  as  a  credit  to  expense 

Pa  Net  gain  or  loss  on  retirement  of  operating  property 

Qa  Net  profit  from  sale  of  Route  68  considered  "all  other  revenue" 

Note*  Minus  sigi  (-)  denotes  deduotiona  Amounts  not  so  marked  are  additicnsa 
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Explanatory  Notes 


To  Operating  Results  for  the  Period  May  1,  192*2*  -  Deoenber  31,  19i*8 


Last  Eight 
Months 

19U 4  1945 


rport  to  Inland,  based  on  27*1  percent  of  cost  of 
1 

ising  expense 

ising  expense 

ising  expense 

zed 

Angeles  hangar 

jnse  in  192*6-2*7  and  Convair  expense  in  192*8 
cpense  on  five-year  basis 

revenue" 

re  additions* 


$.-2,000 

$  -2,000 
$-20,000 

$-20,000 

♦  5*036  $  5,21a 

*-1,955  *  -4,093 

*  4,059  $  368 
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Total 


1946 

1947 

1948 

Period 

$  -15,000 

* 

-70 ,000 

- 

* 

15,000 

-70,000 

$  -15,000 

$ 

-70,000 

- 

* 

-85,000 

$-111,619 

* 

-42,864 

mm 

* 

-154,483 

- 

-4',  849 

- 

-4.849 

$-111,619 

* 

-47,713 

- 

* 

-159,332 

$  -14,625 

* 

-27,000 

$-20,000 

* 

-14,625 

-47»ooo 

*  -34,625 

* 

-27,000 

$-20,000 

* 

-61,625 

- 

* 

-48,000 

$-36,000 

* 

-82*, 000 

$  -6,000 
-6,000 

* 

-15,000 

$  -8,000 

* 

000 

Q  °  O 
OOO 

rf  a 

$  -12,000 

* 

-15,000 

$  -8,000 

* 

-37.000 

$  -9,000 
-12,000 

* 

-14,000 

-16,454 

-92,550 

$-68,625 

* 

-43,000 

-12,000 

-16,454 

-161,175 

$  -21,000 

$ 

-123,004 

*-68,625 

* 

-232,629 

- 

* 

-429 

*  -1,718 

* 

-2.147 

$  24,160 

* 

22,818 

*  8.2*88 

* 

55,466 

*  6,917 

* 

7,777 

$  8,226 

* 

33,197 

*  -8,397 

* 

-3,8 2*2 

*  -5.519 

* 

-23,806 

$-136,090 

* 

-87,155 

$  63,626 

* 

-155,192 

$-1,099,130 


$-1,099,130 


1 
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3553  Aitendix  No.  2  (Page  2) 

Inland  Air  Lines,  Inc. 

Explanatory  Notes 

To  Operating  Results  for  Period  April  1,  1047 — December 

31, 1048 


A. 


B. 


D. 


E. 


Last  Nine 
Months 

Year 

21-Month 

1947 

1948 

Period 

Adjustment  of  costs  relating  to  period  prior  to 
date  of  Inland’s  petition: 

Labor — Aircraft 

$—10,009 

$—10,009 

Reserve  Provision — Aircraft 

16,500 

— 

16,500 

Actual  aircraft  overhaul  expenses  to  be  capitalized 

—21,765 

$  —8,057 

—29,822 

Adjustment  of  reserve  provisions  for  aircraft  and 
engine  overhauls: 

Aircraft 

—16,960 

15,202 

—1,758 

Engines 

—36,947 

42,766 

5,819 

Inland’s  allocated  share  of  amortization  of  aircraft 
overhauls: 

Built-in  overhaul 

2,376 

766 

3,142 

Actual  overhaul 

14,847 

20,385 

35,232 

Inland’s  allocated  share  of  routine  maintenance 
expense 

51,905 

— 

51,905 

$  —53 

$  71,062 

$  71,009 

Adjusted  depreciation  on  Western’s  DC-3  equip¬ 
ment  allocated  to  Inland: 

Extension  of  DC-3  service  life  by  spreading 
book  value  at  May  1.  1944  to  June  30,  1949 

$—56,267 

$  57,760 

$  1,493 

Net  adjustment  of  depreciation  on  nonrotatable 
spare  parts  after  crediting  provision  for  loss 
on  retirement 

—9,323 

3,605 

—5,718 

Decrease  due  to  elimination  of  value  of  built-in 
overhaul  from  depreciable  cost  of  aircraft 

—6,656 

—3,593 

—10,249 

Total 

$—72,246 

$—57,772 

$—14,474 

Allocated  portion  of  cost  of  Western’s  move  to  Los 
Angeles  Municipal  Airport 

$  4,849 

$  4,849 

Adjustment  of  expense  allocated  from  Western  to 
reflect  revision  in  Western’s  expense  level. 
Tentative  Statement  showed  an  increase  of 
$17,848  in  4th  quarter  of  1947  and  $G8,000  in 
194S.  The  reduction  of  reported  expenses  in 
1948  is  primarily  due  to  an  over-allocation 
from  Western  to  Inland,  based  on  an  allowable 
prorate  of  23  Cr  of  the  total  recognized  general 
and  administrative  expenses  of  the  two  carriers 
Increase  in  allocated  depreciation  to  reflect  alloca¬ 
tion  of  investment  in  Los  Angeles  hangar 


16,454 

429 


$—18,960 
$  1,718 


$  —2,506 

$  2,147 


Note:  Minus  sign  ( — )  denotes  deduction.  Amounts  not  so  marked  are  additions. 
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Appendix  No.  3 


Western  Air  Lines,  Inc. 

Net  Profit  From  Sale  of  Route  68  Included  as 
“ Other  Revenue'’ 


Sale  price  of  Route  68 

Less:  Tangible  property  sold 


Less:  Charges  by  Western  against  profit 

DC-6  cancellation  charges  $  65,216 

Miscellaneous  charges  relating  to  sale  32,389 

Net  profit  before  offsets  of  expense 
Offsets  to  Profit  for  Rate-Making  Purposes 

Preoperating  and  training  expense  capitalized  $114,094 

Extension  and  development  expense  capitalized  15,394 

Depreciation  on  flight  training  equipment  52,523 

Abnormal  maintenance  expense  related  to  Route  68  283,000 

Abnormal  loss  estimated  on  retirement  of  DC-4  non- 

rotatable  spare  parts  104,000 

Divestment  costs 

Ground  operations  expense  $  70,000 

Merchandising  expense  154,000 

General  and  administrative  expense  161,175  385,175 

Loss  on  engine  overhaul  equipment  69,745 

Loss  on  Denver  reservations  system  856 

Total  offsets  to  profit 

Net  profit  considered  “other  revenue” 


$3,750,000 

1,528,478 

$2,221,522 


97,605 

$2,123,917 


1,024,787 

1,099,130 


4 


3556 


Western  Air  Lines,  Inc. 

Computation  of  Western’s  DC-3  Adjusted  Hourly  Direct 

Maintenance  Expense 


Reported  direct  maintenance 
expense 

Overhaul  Adjustments 
Eliminations 

Actual  aircraft  overhaul 
expenses 

Reserve  provisions: 

Aircraft 

Engines 

Allocation  to  Inland  of  over¬ 
haul  expenses 
Allowances 

Amortization  of  actual  aircraft 
overhauls 

Adjusted  direct  maintenance 
expense 
Total  hours 
Adjusted  unit  cost 


1944 

1945 

1946 

1947 

1948 

$360,172 

$739,146 

$979,006 

$508,178 

$291,868 

7,077 

70,998 

65,928 

33,197 

11,739 

12,536 

40,889 

25,195 

20,933 

40,164 

—29,558 

—10,535 

—24,134 

—20,213 

—55,671 

— 

— 

36,253 

61,952 

— 

10,001 

23,610 

31,151 

30,483 

32,537 

$309,671 
19,322 
$  16.03 

$645,630 
35,067 
$  18.41 

$897,370 
36,265 
$  24.74 

$478,181 
22,257 
$  21.48 

$388,550 
23,151 
$  16.78 

WESTERS  AIR  LIKES.  IRC. 

Reported,  and  Recognized  Average  Investment 
For  the  Period  May  1.  19M  -  December  11 .  1QU? 
(In  Thousands) 


Last  Eight  Mo8»  191+1+  _ !9*+5 


Reported 

Recognized 

Reported 

Recognized 

Ket  working  capital 

$  751 

$ 

813  A 

$  73!+ 

$1,01U  * 

Investments  and  special  funds 

1+38 

6 

793 

6 

Operating  property  and  equipment  (net) 

706 

693 

1,178 

1,175 

Nonoperating  property  and  equipment  (net) 

3 

- 

10 

- 

Breoperating  and  training  expense  capitalized 

- 

- 

- 

- 

Extension  and  development  expense  capitalized 

- 

_ 

_ja 

- 

12 

Total  investment 

$1,898 

$1,525 

$2,715 

$2,207 

Explanatory  Notes 

(All  items  not  noted  are  in  same  amounts  as  in  Tentative  Statement. 

I9I+S  data  reflect  final  amounts  reported  by  Western.) 

A.  1.  Increase  due  to  elimination  of  tax  liability 

62 

280 

2.  To  reflect  revised  amount  of  additional  mail  pay 

replacing  $975,000  awarded  in  Tentative  Statement 

- 

“ 

3.  To  eliminate  average  effect  of  $$75,000  mail  pay  reported 

in  December  I9I+8  balance  sheet 

- 

1+.  To  eliminate  short-term  notes  payable 

- 

- 

5.  Allocation  of  working  capital  with  Inland 

- 

-  r  _ 

Total  adjustment  to  working  capital 

$ 

62 

$  280 

B.  Decrease  in  Tentative  Statement  I9I+8  allowance  as  follows: 

1.  Increase  In  DC -3  depreciated  cost  due  to  revisions  in  service 

life  adjustment  and  use  of  reported  data 

- 

— 

2.  Increase  due  to  recognition  of  all  DC-3fs  in  I9I+8 

- 

• 

3.  Increase  due  to  recognition  of  five  DC -Vs  in  I9I+8 

- 

— 

1+.  Decrease  in  CY-21+0  investment  in  last  four  months,  I9I+8 

- 

5.  Decrease  in  CV-2U0  investment  to  reconcile  with  reported  data 

- 

6.  Decrease  in  CV-21+0  investment  to  reflect  reduction  of  $14,000  in 

original  cost 

- 

— 

7.  Decrease  in  book  value  of  land 

- 

8.  Increase  in  construction  work  in  progress 

- 

• 

Total  adjustment  to  operating  property  and  equipment 

- 

C.  19^6  end  19*+7  data  revised  in  accordance  with  reduction  in  preoperating  and 
training  expense.  Amount  in  I9U8  reduced  to  reflect  use  of  actual  expense 
capitalized  "by  Western. 


D.  19^6  and  19^7  revised  in  accordance  with  reduction  in  capitalized  extension 
and  development  expense. 


WESTERN  AIR  HUES.  INC 


Appendix  No.  5 


Reported  and  Recognized  Average  Investment 


$  751 

$  813  A 

$  731 

$1,011  * 

$-1,681 

$  205  A 

$-3,619 

$-605  A 

$  -59 

$  198  A 

138 

6 

793 

6 

1,199 

5 

1,118 

2 

73  6 

9 

706 

693 

1,178 

1,175 

1,53! 

1,303 

7,237 

6,263 

6,520 

5,199  B 

3 

- 

10 

- 

23 

- 

107 

- 

193 

- 

- 

- 

- 

- 

- 

112  C 

- 

91  c 

19 

19  c 

- 

_ 11 

- 

12 

- 

31  D 

6  D 

- 

_ 11 

$1,898 

$1,525 

$2,715 

$2,207 

$1,075 

$1,656 

$5,H3 

$5,760 

$7,139 

$5,772 

Statement. 

62  280  20o  20l 

arted 

1,652  2,833 

_ -  _ 28  _ 1 

$  62  $  280  $1,886  $3, 011 

ts: 

i  service 

^8 

rted  data 
r  $11,000  in 

at 

In  preoperating  and 
aee  of  actual  expense 


18,135 

16,000 

336,000 

-153,712 

-22,718 


-3,000 

-1,000 


135 

85 

-122 
227 
-68 
$  557 


•pi  tali  zed  extension 
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Appendix  No.  6 


Inland  Air  Lines,  Inc. 

Average  Reported  and  Recognized  Investment  For  the 
Period  April  1 ,  1047 — December  31,  1948 
(In  Thousands) 

Average  for  April-December 
1947 

Average  for  the  Year  1948 


Reported 


Working  Capital: 

Current  assets  $582 

Prepayments  and  other  de¬ 
ferred  charges  41 

Total  623 

Current  liabilities  453 

Deferred  credits  32 

Total  485 

Net  Working  Capital  $138 

Investments  and  special  funds  4 

Flight  equipment  (net)  36 

Ground  equipment  (net)  48 

Nonoperating  property  and 

equipment  (net)  1 

Intangibles  108 

Total  Investment  $335 

*  *  *  *  * 


Adjust-  Recog-  Adjust-  Recog- 

ment  nized  Reported  ment  nized 

$430 

50 

480 

288 

58 

346 

$—35  A  $103  $134  $ — 4  A  $130 

—IB  3  4  — 1 B  3 

227  C  263  16  149  C  165 

428  D  476  51  556  D  607 

—108  F  —  108  —108  F  — 

$510  $845  $313  $592  $905 

***** 


250 


355SA 


Inland  Air  Lines,  Inc. 


Average  Reported  and  Recognized  Investment  For  the 
Period  April  1,  1947 — December  31,  194S 
(In  Thousands) 


Explanation  of  Adjustments  to  Investment 


A. 


B. 

C. 


D. 


E. 

F. 


Amount  resulting  from  allocation  of  working  capital  between 
Western  and  Inland 

Effect  in  working  capital  of  reduction  in  mail  pay 
Elimination  of  deferred  credit  offsetting  preferred  stock  re¬ 
tirement  fund 

Decrease  in  accrued  tax  liability  from  69,500  to  51,063 


Funds  for  preferred  stock  retirement 

Transfer  from  Western  of  investment  in  DC-3  equipment 
used  by  Inland 

Allocated  portion  of  Western’s  investment  in  Los  Angeles 
hangar  averaged  from  July  1,  1947 
Property  not  used  and  useful  in  certificated  operations 
Contracts  and  leases  originating  in  recapitalization  in  1934 
and  loss  prior  to  air  mail  operation 


Apr.-Dee. 

1947 

Year 

1948 

—7,000 

—28,264 

67,700 

—90,791 

334 

334 

18,437 

—34,930 

—334 

—4,320 

—334 

236,977 

149,208 

427,657 

—501 

555,836 

—87 

—108,557 

—108,557 

WESTERN  AIR  LINES,  ISC. 

Computation  of*  Provision  for  Federal  Income  Tax  on  Construe 


Expenses  Deductible  for  Tax  purposes  not  Recognized  for  Rate  Purposes 
OPERATING  EXPENSE  DEDUCTIONS 
Flying  Operations 

Lodestar  and  Stinson  aircraft  disallowed 

Direct  Maintenance  -  Flight  Equipment 

Excess  DC~3_  exjpense  -  less  offset  against  Route  68  profit 
Lodestar  and  Stinson  aircraft  maintenance 

Total 

Depreciation  -  Flight  Equipnent 

DC-3  equipment  disallowed  and  not  offset  against  Route  68  profit 
DC-i+  equipment  disallowed 

Lodestar,  Stinson  and  AT -6  aircraft  disallowed 
Total 

Ground  and  Indirect  Maintenance 

Excess  DC-3  expense  -  less  offset  against  Route  68  profit 

Advertising  and  Publicity 

Contributions  and  entertainment  expense 

General  and  Administrative 

Contributions  and  entertainment  expense 

Total  operating  expense  deductions 

NONOPERATING  EXPENSE  DEDUCTIONS 

Nonoperating  property  and  equipment 
Brtension  and  development  expanse 
Interest  expense 
Other  nonoperating  expenses 

Total  nonoperating  expense  deductions 
Total  expense  deductions 

Constructive  profit  margin  (7percent  return  on  recognized  investment  -  Appendix  No*  5 
Constructive  profit  margin  for  tax  computation 

Constructive  taxable  prof  it  (amount  which  after  deduction  of  tax  will  equal  t  219,731) 
Constructive  Federal  Income  tax 

15591 


May-Doc* 

1961* 


$  5,090 


$  5.090 


$  5.090 


t  61*7 

50,980 

6,160 

8,516 

t  61*.  285 

$  69,373 

71,190 
t  21,817 
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Appendix  No •  7 


19146 

1947 

1948 

Total 

$  992 

$  1,464 

- 

$ 

2,1)56 

115,1494 

2,366 

h0. 266 
1,463 

- 

155,760 

3,829 

$  117,860 

t  41. 729 

- 

$ 

159,589 

*  6.745 

J  7.351 

$  7,883 
61,672 

$ 

21,341 

61,672 

14,096 

$  6,745 

J  7,351 

t  69,555 

$ 

97,109 

*  50,234 

J  25,652 

- 

$ 

75,886 

6,000 

- 

- 

8,000 

9,000 

14,000 

- 

43,ooo 

*  190,831 

*  90,196 

$  69,555 

$ 

386, o4o 

$  530 

72,256 
65,037 

75,501 

$  7.7 44 

7,003 

108,892 

82,451 

♦  5,585 
-8.265 
182,291 
1)2,902 

$ 

15,593 

154,659 

373,557 

209,240 

$  213,12k 

$206,090 

$222,513 

$ 

753.01)9 

*  403,955 

$296,286 

$292,068 

$  1,139,089 

325,920 

403,200 

404,040 

1,358,840 

*  -78,035 

$106,914 

$111,972 

$ 

219,751 

$ 

354.1)37 

$ 

134,686 
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Appendix  No.  8 
Inland  Air  Lines,  Inc. 


Computation  of  Provision  For  Federal  Income  Tax  on 

Constructive  Profit 


Expenses  Deductible  For  Tax  Purposes  Not  Recognized 
For  Rate  Purposes 

Excess  general  and  administrative  expense 
Nonoperating  property  profits  or  losses 
Interest  expense 
Other  nonoperating  expenses 

Total  expense  deductions 

Constructive  profit  margin  (7%  return  on  recognized 
investment — Appendix  No.  7) 

Constructive  profit  margin  for  tax  computation 
Constructive  taxable  profit 


Last  Nine 
Months 


1947 

1948 

$18,960 

$  801 

75 

— • 

1,245 

3,054 

281 

$  3,855 

$20,561 

44,426 

63,304 

$40,571 

$42,743 

21 -Month 
Period 


$  18,960 
876 

1,245  i 
3,335 


$  24,416 
107,849 


$  83,433 
$134,569 


$  51,063 


Constructive  federal  income  tax 
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BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  2870  et  al. 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of 

i  INLAND  AIR  LINES,  INC. 

over  its  entire  system,  and  of 

WESTERN  AIR  LINES,  INC. 
over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  transpor¬ 
tation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Exceptions  of  the  Postmaster  General  to  the  Final  Order  (E-4870) 
and  Accompanying  Opinion  Issued  November  24.  1950, 
in  the  Above-Cited  Proceeding 

The  Postmaster  General,  pursuant  to  the  below-mentioned 
Order  and  to  the  subsequent  grant  of  extended  time  for 
filing,  hereby  excepts  to  the  findings  of  fact  and  conclusions 
of  law  contained  in  the  Opinion  and  in  the  accompanying 
Order,  Serial  No.  E-4870,  issued  November  24,  1950,  in  this 
proceeding,  in  the  following  respects : 

Exceptions 

I.  The  final  rates  of  mail  compensation  fixed  and  ordered 
to  be  paid  Western  Air  Lines,  Inc.,  in  the  amount  of 
$3,580,526,  and  to  Inland  Air  Lines,  Inc.,  in  the  amount  of 
$1,022,793,  as  set  forth  at  page  50  in  the  Opinion  and  in  the 
Order  itself  are  in  excess  of  a  fair  and  reasonable  rate  for 
each  carrier. 

A.  The  final  rate  for  Western  is  excessive  because  the 
Board  is  permitting  excessive  expenses  of  Western  to  be 
offset  against  the  profit  obtained  from  the  sale  of  Route  68; 
these  expenses  should  be  disallowed  outright. 
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3570  These  expenses  which  are  being  treated  as  offsets 
are  set  forth  and  discussed  at  pages  33-42  oi  the 
Opinion.  The  arguments  against  the  proposed  allowances 
are  fully  set  forth  in  the  Department’s  Brief,  at  pages  25 
through  62,  and  are  highlighted  in  the  Department’s  oral 
argument  before  the  Board;  these  arguments  are  reasserted 
in  support  of  this  exception  without  being  set  forth  at  length 
herein. 

B.  The  final  rates  are  also  excessive  for  both  carriers  be¬ 
cause  of  an  allowance  for  taxes  in  each  rate,  in  the  case  of 
Western  in  the  amount  of  $134,686,  and  in  the  case  of  Inland 
in  the  amount  of  $51,063. 

The  rates  now  proposed  by  the  Board  are  set  forth  in  this 
latest  Order.  These  rates  include  allowance  for  taxes.  The 
proposed  tax  allowances  have  no  relationship  to  and  are 
excessive  when  compared  with  the  actual  tax  liability  of 
each  carrier,  and  thus  the  tax  allowances  are  excepted  to 
as  being  unreasonable. 

********** 
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3583 

UNITED  STATES  OF  AMERICA 
BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  2870  et  al. 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of 
Inland  Air  Lines,  Inc. 

Over  Its  Entire  System,  and  of 
Western  Air  Lines,  Inc. 

over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Exceptions  to  Order  Serial  No.  E-4870  of  the  Civil  Aeronautics 
Board  and  Brief  of  Western  Air  Lines,  Inc.  and  Inland 
Air  Lines,  Inc.  in  Support  of  Exceptions. 

Western  Air  Lines,  Inc.,  and  Inland  Air  Lines,  Inc.  (here¬ 
inafter  referred  to  as  “Western”),  hereby  take  exception 
to  the  Board’s  Opinion  and  Order  Serial  No.  E-4S70  adopted 
November  24,  1950,  in  the  above-entitled  proceeding. 

I. 

Specification  of  Errors. 

1.  The  Board  erred  in  finding  that  the  profit  from  the  sale 
of  Route  68  is  “other  revenue”  within  the  meaning  of 
Section  406(b)  of  the  Act. 

2.  The  Board  erred  in  finding  that  the  profit  from  the 
operation  of  restaurants,  concessions  and  slot  machines  is 
“other  revenue”  within  the  meaning  of  Section  406(b)  of 
the  Act. 

3.  The  Board  erred  in  finding  that  the  allowance  for 
federal  income  taxes  should  not  be  calculated  on  the  con- 


structive  basis  in  accordance  with  the  practice  fol- 
3f)$4  lowed  by  the  Board  in  the  Statements  of  Tentative 
Findings  and  Conclusions  adopted  December  30, 1948. 

4.  The  Board  erred  in  finding  that  the  period  for  which 
mail  rates  shall  be  established  for  Western  shall  be  from 
May  1, 1944  to  December  31, 1948. 

5.  The  Board  erred  in  not  finding  that  the  mail  rates  for 
Western  should  not  be  reviewed  for  the  period  prior  to 
January  1, 1946. 

6.  The  Board  erred  in  finding  that  the  profits  realized 
and  the  service  rate  mail  compensation  received  by  Western 
in  1944  and  1945  should  be  offset  against  its  mail  pay  re¬ 
quirements  for  1946, 1947  and  1948. 

7.  The  Board  erred  in  assuming  that  Western  is  a  sub¬ 
sidy  need  rate  carrier  for  the  period  under  review. 

8.  The  Board  erred  in  finding  that  the  profit  realized  by 
Western  in  1944  and  1945  while  on  a  service  rate  should  be 
recaptured,  notwithstanding  the  Board’s  failure  to  find  that 
Western  earned  or  realized  excessive  profits  in  1944  and 
1945. 


25S 


3815  Orders  Serial  Number  E-5467 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
At  Its  Office  in  Washington,  D.  C. 

On  the  26th  Day  of  June,  1951 

Docket  No.  2S70  et  al. 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  of 

Inland  Air  Lines,  Inc. 
over  its  entire  system,  and  of 
Western  Air  Lines,  Inc. 

over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Opinion  and  Order  Disposing  of  Exceptions. 

On  November  24,  1950,  the  Board  issued  its  tentative  de¬ 
cision  and  order  1  fixing  rates  of  compensation  for  the  trans¬ 
portation  of  mail  by  Western  Air  Lines,  Inc.  (hereinafter 
called  Western),  and  Inland  Air  Lines,  Inc.  (hereinafter 
called  Inland).  Rates  were  fixed  for  Western  for  the  period 
May  1,  1944,  through  December  31,  194S,  and  for  Inland  for 
the  period  March  2S,  1947,  through  December  31,  1948.  The 
carriers  filed  exceptions  on  January  24,  1951,  staying  the 
tentative  decision  and  order,  and  requested  oral  argu- 

3816  ment  on  the  exceptions.  The  Postmaster  General 
filed  exceptions  to  the  tentative  decision  on  January 

22, 1951.  Subsequently,  on  February  23, 1951,  the  Air  Trans¬ 
port  Association  of  America,  was  given  leave  by  the  Board 
to  file  a  brief  as  amicus  curiae. 2  In  its  request  for  leave 


1  Order  Serial  No.  E-4870. 

2  Order  Serial  No.  E-5146. 
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to  file  a  brief  as  amicus  curiae,  the  ATA  had  also  requested 
oral  argument.  All  the  parties  participated  in  the  oral  argu¬ 
ment  on  the  exceptions  held  by  the  Board  on  May  21,  1951. 

The  carriers  have  contended  that  the  Board  erred  in 
finding  that  the  profit  from  the  sale  of  Route  Xo.  68  and 
from  the  operation  of  restaurants,  concessions,  and  slot 
machines  is  “other  revenue”  within  the  meaning  of  section 
406(b)  of  the  Act;  that  the  allowance  for  Federal  income 
taxes  should  be  calculated  on  the  constructive  basis  pro¬ 
posed  in  the  Statements  of  Tentative  Findings  and  Con¬ 
clusions  adopted  by  the  Board  in  this  proceeding  on  Decem¬ 
ber  30,  1948,  3  rather  than  the  hybrid  method  used  in  the 
tentative  decision ;  and  that  the  period  for  which  mail  rates 
should  be  established  for  Western  is  January  1,  1946, 
through  December  31, 1948,  rather  than  May  1, 1944,  through 
December  31,  1948.  The  ATA  has  supported  the  carriers’ 
objections  to  the  Board’s  findings  regarding  the  treatment 
of  the  profit  from  the  sale  of  Route  Xo.  68  and  the  proper 
allowance  for  Federal  income  taxes. 

The  Postmaster  General  has  also  excepted  to  the  tax  al¬ 
lowance  made  in  the  tentative  decision,  but,  as  distinguished 
from  Western  and  Inland,  on  the  ground  that  the  proper 
allowance  should  be  determined  by  the  actual  tax  liability  of 
the  carrier.  In  addition,  the  Postmaster  General  has 
3S17  excepted  to  the  Board’s  finding  that  certain  costs 
connected  with  the  promotion,  maintenance  and  sale 
of  Route  Xo.  68  should  be  offset  against  the  profit  from  the 
sale  of  the  route. 

We  have  carefully  reviewed  the  entire  record  in  the  light 
of  the  specific  exceptions  of  the  parties.  As  a  result  of  our 
review,  we  believe,  as  we  explain  below,  that  Western’s  ex¬ 
ceptions  regarding  the  treatment  of  the  profit  from  the  sale 
of  Route  Xo.  6S  as  “other  revenue”  should  be  sustained 
in  part,  and  that  the  Postmaster  General’s  exceptions  re¬ 
garding  provision  for  Federal  income  taxes  should  also  be 
sustained.  However,  the  other  exceptions  should  be  over¬ 
ruled  for  the  reasons  discussed  below. 


3  Orders  Serial  Nos.  E-2333  and  E-2334. 
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Profit  from  the  Sale  of  Route  No.  68 

In  our  tentative  decision  we  found  that  Western  had 
realized  a  net  profit  of  $1,099,000  from  the  sale  of  Route  No. 
68,  and  that  this  amount  should  be  deducted  from  the  car¬ 
rier’s  mail  pay  “need”  as  “other  revenue”  within  the 
meaning  of  Section  406(b).  The  carrier  has  objected  to  this 
finding  on  grounds  of  both  law  and  policy. 

One  of  the  legal  contentions  not  previously  made  by  the 
carrier  is  that  Congress  did  not  intend  the  meaning  we  have 
attributed  to  the  “all  other  revenue”  provision  of  the  Act. 
While  conceding  that  the  legislative  historv  of  the  Civil 
Aeronautics  Act  itself  does  not  provide  any  clue  to  the 
meaning  of  the  phrase  “all  other  revenue”,  Western  con¬ 
tends  that  this  phrase  is  based  on  Section  6(e)  of  the  Air 
Mail  Act  of  1934,  and  on  the  Railway  Mail  Pay  Act  of  1916. 
It  also  contends  that  since  Congress  considered  the  ICC 
decisions  interpreting  Section  6(e)  before  enacting  the  Civil 
Aeronautics  Act,  it  must  have  intended  that  the  language 
it  borrowed  from  Section  6(e)  for  inclusion  in  sec- 
3818  tion  406(b)  would  be  interpreted  the  way  the  ICC  has 
interpreted  it. 

While  it  is  true  that  the  legislative  historv  of  the  Civil 
Aeronautics  Act  contains  scattered  statements  that  section 
406(b)  is  based  upon  the  Air  Mail  Act  of  1934  and  the  Rail¬ 
way  Mail  Pay  Act  of  1916,  the  language  and  purpose  of  these 
Acts  are  so  different  from  those  of  the  Civil  Aeronautics 
Act  that  they  cannot  be  considered  to  control  the  interpreta¬ 
tion  of  section  406(b).  Thus,  in  the  case  of  the  railroads 
there  has  been  no  intent  by  Congress  to  provide  subsidy  in 
the  form  of  mail  payments.  As  distinguished  from  the  Civil 
Aeronautics  Act,  which  looks  to  the  “need”  of  the  carrier, 
the  Air  Mail  Act  of  1934  was  designed  to  provide  compensa¬ 
tion  for  the  transportation  of  mail  on  a  route  basis  only.3* 
In  addition,  while  the  1934  Act  contained  authority  for  the 
fixing  of  mail  rates,  it  did  not  provide  for  the  regulation  of 

3*  See  Chicago  and  Southern  Air  Lines,  Inc.,  Mail  Rates  for  Route  No. 
S  and  53,  3  C.A.B.  161,  1S9  (1941). 
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passenger  or  property  rates.  In  view  of  these,  as  well  as 
other,  significant  differences  between  the  Civil  Aeronautics 
Act  and  the  statutes  referred  to  by  'Western,  it  seems  clear 
that  any  ICC  decisions  construing  the  phrase  “revenue  and 
profits  from  all  sources”  as  used  in  Section  6(e)  of  the  Air 
Mail  Act  of  1934  would  have  no  bearing  here.  In  any  event, 
even  if  they  were  relevant,  we  would  obviously  not  be  bound 
to  construe  section  406(b)  in  accordance  with  such  decisions. 

We  are  no  more  persuaded  by  Western’s  other  major 
legal  contention,  namely,  that  the  profit  from  the  sale  of 
Route  No.  68  should  not  be  included  as  “other  revenue” 
because  it  was  derived  from  a  source  unrelated  to  air  carrier 
activity.  This  argument  is  substantially  the  same  one  West¬ 
ern  made  prior  to  our  tentative  decision.  We  have  already 
indicated,  in  our  tentative  decision,  and  reaffirm  our  opinion 
that  this  profit  was  clearly  a  part  of  “all  other 
3819  revenue  ’  ’  of  Western  during  the  period  under  review. 

The  language  of  section  406(b)  of  the  Act  can  hardly 
be  read  otherwise : 

“In  determining  the  rate  in  each  case,  the  Board  shall 
take  into  consideration,  among  other  factors,  *  *  *  the  need 
of  each  such  air  carrier  for  compensation  for  the  transporta¬ 
tion  of  mail  sufficient  to  insure  the  performance  of  such  serv¬ 
ice,  and,  together  with  all  other  revenue  of  the  air  carrier, 
to  enable  such  air  carrier  under  honest,  economical,  and 
efficient  management,  to  maintain  and  continue  the  develop¬ 
ment  of  air  transportation  to  the  extent  and  of  the  character 
and  quality  required  for  the  commerce  of  the  United  States, 
the  Postal  Service,  and  the  national  defense.” 

Moreover,  we  see  no  distinction  for  this  purpose  between 
the  net  revenues  derived  from  the  sale  of  tangibles  such 
as  operating  property  and  equipment,  and  the  net  revenues 
received  from  the  intangible  elements  of  the  sale  such  as 
the  earning  power  of  the  route.  Both  kinds  of  revenue 
originated  in  the  same  transaction  and  augmented  the  car¬ 
rier’s  net  income.  Both  must  be  considered  in  relation  to 
the  carrier’s  “need”. 


While  wo  arc  required  by  the  Act  to  “take  into  considera¬ 
tion"  the  “need”  of  the  carrier  tor  mail  compensation  to¬ 
gether  with  “all  other  revenue”,  we  do  not  understand  the 
language  of  section  406(h)  as  requiring  us  to  reduce  the 
carrier’s  mail  pay  “need”  with  any  part  of  such  “other 
revenue”.  This  is  a  matter  within  our  discretion.  That  is, 
we  may  take  in  “other  revenue"  in  whole,  in  part,  or  not 
at  all. 4  However,  we  will  normally  use  “other  revenue” 
as  available  to  reduce  “need"  unless  there  are  excep- 
3820  tional  and  compelling  circumstances  which  dictate 
otherwise.  In  this  case,  as  we  shall  explain  below,  we 
conclude  that  the  developmental  objectives  of  the  Act  re¬ 
quire  that  the  carrier  be  permitted  to  retain  a  part  of  the 
profit  from  the  sale  of  Route  Xo.  68. 

Western  and  the  ATA  have  contended  most  vigorously 
that  the  Board’s  decision  in  the  United- 11  extern.  Acquisi¬ 
tion  Air  Carrier  Property  Case7'  states  very  clearly  the 
considerations  which  must  control  whether  the  profit  from 
the  sale  of  Route  Xo.  68  is  to  be  included  as  “other  revenue”. 
Although,  as  we  stated  in  the  tentative  decision,  the  Board 
was  not  concerned  in  that  case  with  the  ultimate  treatment 
of  the  profit  which  was  to  be  realized  by  Western,  we  do 
agree  that  the  views  of  the  majority  in  that  case  must 
form  the  keystone  of  our  decision  here. 

The  Board  was  primarily  concerned  in  the  Acquisition 
case  with  determining  whether  the  transfer  of  the  route  at 
the  amount  to  be  paid  by  United  was  in  the  public  interest. 
The  Board  decided  that  it  would  be  in  the  public  interest 
to  allow  Western  to  sell  its  air  carrier  properties  at  a  profit 
because  it  would  provide  the  necessary  incentive  for  West¬ 
ern  to  dispose  of  the  properties  to  another  carrier  which 
was  in  a  position  to  operate  them  with  greater  advantage 

4  Cf.  Chicago  and  Southern  Air  Lines,  Inc.,  Mail  Rates,  Latin  American 
Operations,  Statement  of  Tentative  Findings  and  Conclusions,  Docket 
No.  2564,  Order  Serial  No.  E-53S5  (May  18,  1951)  in  which  the  Board 
stated  that  as  a  matter  of  policy  it  would  not  offset  the  profits  from  the 
domestic  division  of  Chicago  and  Southern  earned  under  a  final  rate  in 
establishing  the  mail  rate  for  the  international  operation. 

5  8  C.A.B.  298  (1947). 


to  the  public.  Recognizing  its  impotence  under  the  Act  to 
compel  route  transfers,  the  Board  said: 

“We  know  of  no  direct  or  indirect  means  available  under 
the  existing  law  bv  which  an  air  carrier  can  be  forced 
against  its  will  to  transfer  its  property,  business,  and  cer¬ 
tificate  to  another  air  carrier.  If  such  transfers  are  to  be 
accomplished  under  the  existing  law  it  would  seem  that  the 
inducement  of  reasonable  market  prices,  except  in  rare  in¬ 
stances,  would  be  found  necessary  even  though  such  prices 
contained  sufficient  commercial  profit  to  the  seller  to  gen¬ 
erate  a  business  incentive  to  sell.  .  .  . 

3821  “We  can  find  no  justification  for  a  decision  which 
would  outlaw  the  profit  incentive  from  business  trans¬ 
actions  like  that  before  us.”  5“ 

It  was  the  Board’s  serious  concern  in  the  Acquisition  case 
that  unless  Western  were  allowed  a  “commercial  profit” 
from  the  then  proposed  transaction,  the  Board  would  be 
thwarting  the  improvement  of  the  air  pattern  through 
voluntary  action  by  the  carriers.  Improvement  of  the  na¬ 
tional  air  pattern  has  been  for  some  time,  and  still  is,  a 
primary  objective  of  the  Board.  It  should  be  apparent, 
therefore,  that  we  must  consider  the  possible  effect  of  our 
action  in  this  proceeding  on  what  the  Board  was  trying  to 
accomplish  in  the  Acquisition  case.  If  we  now  decided  to 
deny  Western  the  right  to  keep  any  part  of  the  profit  per¬ 
mitted  in  that  case,  we  would,  in  effect,  override  the  con¬ 
siderations  which  prompted  the  opinion  and  destroy  the 
possibility  of  the  incentive  which  the  Board  found  so  im¬ 
portant.  In  order  to  avoid  the  danger  of  confining  the  pres¬ 
ent  air  pattern  to  a  rigid  mold,  and  to  continue  to  encourage 
voluntary  action  by  the  carriers,  we  believe  that  the  incen¬ 
tive  of  profit  which  may  be  derived  from  the  sale  of  a  route 
so  clearly  approved  in  the  Acquisition  case  should  be  pre¬ 
served  here. 

We  believe  we  may  do  so  in  a  manner  consistent  with  our 
previous  decisions.  If  Western  had  sold  the  operating  prop¬ 
erty  and  equipment  involved  in  the  transfer  of  Route  No.  68 
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without  reference  to  the  certificate  and  the  other  intangibles, 
there  would  have  been  ample  authority  for  holding  that  the 
profit  from  the  sale  of  the  tangible  property  should  have 
been  applied  to  reduce  the  amount  of  the  carrier's  “need'’ 
to  be  met  by  mail  pay. 6  In  the  instant  case,  however, 
3S22  the  sale  transaction  included  both  tangible  and  intan¬ 
gible  elements  of  value.7  While  the  tangible  and  in¬ 
tangible  elements  together  made  up  the  single  transaction,  it 
does  not  follow  that  they  are  inseparable  for  the  purpose  of 
determining  whether,  and  to  what  extent,  this  “other  reve¬ 
nue”  should  be  offset  against  Western's  “need”.  Since  we 
know  of  no  controlling  reason  why  the  carrier’s  need  should 
be  duplicated  by  the  net  profit  from  the  sale  of  the  tangibles, 
we  find  that  this  amount  should  be  included  as  “other 
revenue”  in  line  with  the  previous  cases  relating  to  the 
treatment  of  profit  from  the  sale  or  retirement  of  operating 
property  and  equipment.  8 

On  the  other  hand,  if  we  are  to  safeguard  the  incentive  for 
voluntary  route  transfers,  we  cannot  now  refuse  Western 
the  right  to  retain  at  least  some  portion  of  the  net  profit 
from  the  sale  of  Route  No.  68.  Therefore,  it  seems  ap¬ 
propriate  under  the  circumstances  to  allow  Western  to  keep 
the  net  profit  from  the  sale  of  the  intangibles,  which  the 
Board  found  to  be  composed  almost  entirely  of  the  earning 
power  of  the  route,  because  it  was  the  latter  factor  which 
played  the  decisive  part  in  the  route  transfer. 

This  appears  to  be  a  case  of  first  impression  since  we 
have  never  previously  had  occasion  to  decide  whether  the 

«  Continental  Air  Lines,  Inc.,  Mail  Rates,  Docket  No.  3281,  Order  Serial 
No.  E-4332  (June  21,  1950)  ;  Colonial  Airlines,  Inc.,  Mail  Rates,  4  C.A.B. 
71  (1942)  ;  Pennsylvania-Central  Airlines,  Inc.,  Mail  Rates,  4  C.A.B.  22, 
30  (1942);  Chicago  and  Southern  Air  Lines,  Inc.,  Mail  Rates,  3  C.A.B. 
161  (1941) ;  Delta  Air  Corp.,  Mail  Rates,  3  C.A.B.  261,  270  (1942). 

7  With  respect  to  the  sale  of  tangible  property,  we  stated  in  the  tenta¬ 
tive  decision  that  the  carrier  had  realized  a  net  profit  of  $722,000.  How¬ 
ever,  wc  agree  with  Western  that  an  additional  $70,000  of  expense  repre¬ 
senting  the  carrier’s  loss  on  engine  overhaul  equipment  should  properly 
be  charged  against  the  profit  from  the  sale  of  tangible  property.  As  a 
consequence,  we  now  find  that  the  carrier’s  net  profit  from  the  sale  of 
tangible  property  was  only  $652,000. 

8  See  cases  cited  supra  note  6. 


profit  from  the  sale  of  an  intangible  composed  almost 

3823  exclusively  of  the  earning  power  of  a  route  should 
be  included  as  “ other  revenue”.  However,  it  should 

again  be  emphasized  that  our  decision  not  to  include  the  net 
profit  from  the  sale  of  intangibles  was  reached  solely  be¬ 
cause  we  are  thus  seeking  to  encourage  improvement  of 
the  air  route  pattern  through  voluntary  route  transfers  by 
other  air  carriers.  In  other  words,  we  have  decided  not  to 
offset  this  profit  against  the  carrier’s  need  because  we  are 
seeking  in  this  way  to  spur  the  development  of  a  self-suffi¬ 
cient  air  transport  industry. 

Offsets  Against  tlic  Profit  from  Route  No.  OS 

The  tentative  decision  allows  Western  a  total  of  $1,122,000 
as  an  offset  against  the  profit  from  the  sale  of  Route  No. 
68 9  because  expenses  in  that  amount  were  found  attrib¬ 
utable  to  the  establishment,  maintenance,  and  disposition  of 
the  route.  This  finding  was  in  line  with  the  Statement  of 
Tentative  Findings  and  Conclusions  on  this  point.  The 
Postmaster  General  objected  originally  to  the  proposal  to 
allow  offsets  in  the  Statement,  and  excepts  to  all  but  $32,000 
of  the  total  amount  allowed  in  the  tentative  decision. 

In  view  of  our  decision  not  to  include  as  “other  revenue” 
Western’s  net  profits  from  the  sale  of  the  intangible  ele¬ 
ments  involved  in  the  transfer  of  Route  No.  68,  it  is  not 
necessary  to  determine  how  much  of  the  price  paid  for 
intangible  values  in  the  salt1  of  the  route  was  profit  to 
Western,  and  how  much  was  chargeable  as  expenses.  If 
allowable  at  all,  any  offsets  would  be  permitted  as 

3824  deductions  from  the  profit  received  from  the  sale  of 
the  intangibles.  Since  we  have  determined  that  this 

profit  should  be  left  intact  with  the  carrier,  we  cannot  affect 

9  The  Board  found  in  the  United-Western  Acquisition  of  Air  Carrier 
Property  Case,  8  C.A.B.  298  (1947)  that  the  sale  price  of  the  intangible 
elements  involved  in  the  transfer  of  Route  No.  68  was  $1,500,000. 
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it  by  adjustments  through  offsets. 10  Accordingly,  there  is 
no  occasion  to  consider  the  Postmaster  General's  excep¬ 
tions  to  the  allowance  of  offsets. 

Profits  from  the  Operation  of  Restaurants,  Concessions, 

and  Slot  Machines. 

We  are  not  aware  of  any  compelling  reason  which  would 
support  Western's  request  for  modification  of  our  previous 
finding  that  the  profits  from  restaurants,  concessions,  and 
slot  machines  should  he  considered  “all  other  revenue”  to 
be  applied  against  Western's  total  mail  pay  “need”. 
Western  maintains  that  the  profits  from  these  various  ac¬ 
tivities  must  be  excluded  from  consideration  even  under 
the  test  used  in  the  tentative  decision,  namely,  whether  the 
restaurants,  concessions,  and  slot  machines  were  a  separate 
and  distinct  operation  apart  from  the  air  transportation 
services  performed  by  the  carrier.  In  making  this  argu¬ 
ment,  Western  seems  ready  to  concede  that  the  profits  from 
its  restaurants  at  Salt  Lake  City,  Las  Vegas,  and  Long 
Beach  may  be  included  as  “other  revenue”,  but  it  insists 
that  the  operation  of  slot  machines  at  Las  Vegas  which 
accounted  for  about  85%  of  the  $88,000  netted  by  the  carrier 
from  these  three  sources,  was  “not  necessary  nor  even  a 
remotely  related  incident  to  Western’s  air  carrier  activi¬ 
ties.”  As  we  pointed  out  in  the  tentative  decision,  the  lease 
for  the  carrier’s  air  transport  operations  at  Las 
3825  Vegas  clearly  demonstrates  the  close  tie-in  with 
Western’s  air  carrier  operations  of  the  various  con¬ 
cessions  leased  by  Las  Vegas  to  Western.  It  covers  not  only 
the  rental  of  the  facilities  required  to  operate  the  planes 
themselves,  but  a  host  of  other  items  including  the  operation 
of  vending,  and  slot,  machines.  The  clause  granting  Western 
the  right  to  terminate  the  entire  lease  in  the  event  commer- 

However,  we  are  satisfied  that  substantial  expenses  were  incurred  in 
the  development,  operation,  and  sale  of  Route  No.  68,  and  were  not  the 
result  of  inefficient  or  uneconomical  operations. 

With  respect  to  the  profit  on  the  sale  of  tangible  property  we  have 
found  that  $70,000  should  be  charged  as  a  loss  on  engine  overhaul  equip¬ 
ment.  See  s-upra  note  7. 


cial  operations  were  suspended  at  the  airport  is  significant 
of  the  close  tie-in.  We  cannot  recognize  Western’s  claim 
that  the  cancellation  provision  emphasizes  the  possibility 
of  the  U.  S.  Government ’s  taking  over  the  airport.  The  lease 
mentions  the  possibilities  of  cancellation  by  Western  and 
the  Government’s  assuming  Western’s  operations,  and 
states  them  as  alternative  possibilities  enabling  Western  to 
cancel  the  lease. 

In  any  event,  we  believe  that  in  addition  to  the  reasons 
given  in  the  tentative  decision  for  taking  in  the  net  profits 
from  restaurants,  concessions,  and  slot  machines  as  “other 
revenue  ”,  we  should  do  so  for  essentially  the  same  reasons 
we  are  applying  against  Western’s  “need”  the  net  profit 
from  the  sale  of  tangibles  involved  in  the  transfer  of  Route 
No.  68.  That  is,  in  our  opinion,  Western’s  net  profit  from 
the  operation  of  restaurants,  concessions,  and  slot  machines 
is  undoubtedly  part  of  the  carrier’s  “all  other  revenue”, 
and  we  are  aware  of  no  consideration  which  advises  against 
charging  this  revenue  to  the  carrier’s  need  for  mail  com¬ 
pensation. 

3826  The  Rate  Period  which  should  be  Fixed 

for  Western 

Western  alone  has  excepted  to  our  decision  to  fix  rates  for 
the  carrier  for  the  period  May  1,  1944,  when  it  filed  its  peti¬ 
tion,  to  December  31, 1948.  Tt  argues  now,  as  it  has  through¬ 
out  this  proceeding,  that  the  rate  period  should  not  antedate 
January  1, 1946,  which  it  has  chosen  as  a  convenient  cut-off 
date,  but  which  has  no  special  significance.  Tt  relies  on  sub¬ 
stantially  the  same  arguments  on  this  issue  that  it  made  in 
brief  and  argument  prior  to  the  tentative  decision.  Having 
thoroughly  considered  them  again,  we  are  no  less  convinced 
of  our  original  position  as  stated  in  the  tentative  decision. 
Accordingly,  we  overrule  the  exception,  noting  only  the 
highlights  of  Western ’s  supporting  arguments. 

Western  is  again  contending  that  its  petition  in  this  case 
was  of  a  limited  nature  and,  therefore,  did  not  give  the 
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Board  the  right  to  review  its  rates  generally.  Its  major 
point  in  this  connection  appears  to  be  that  the  petition  re¬ 
quested  an  increase  in  mail  rates  and  did  not  put  in  issue  the 
question  of  whether  the  carrier  was  earning  excessive 
amounts  of  mail  pay.  In  answer  to  this  objection  we  need 
only  point  out  again  that  the  carrier  has  in  tact  been  granted 
an  increase  for  the  entire  review  period.  Besides,  it  would 
be  a  strange  doctrine  indeed  which  limited  our  authority  to 
review  rates  to  an  examination  of  operations  showing  losses 
only.  Carriers  do  not  usually  petition  for  decreases  in  rates 
of  mail  compensation.11  Moreover,  once  the  rate  period  is 
thrown  open,  whether  by  petition  of  the  carrier  or  by 
3827  order  of  the  Board,  we  cannot  close  our  eyes  to  oper¬ 
ating  results  after  the  date  of  initiation  of  the  pro¬ 
ceedings  depending  on  whether  the  data  reflect  losses  or 
gains. 

Western's  contention  that  the  Board  is  allowing  the  car¬ 
rier  nothing  for  carrying  the  mail  for  the  last  eight  months 
of  1944,  and  has  substantially  reduced  the  rate  otherwise 
effective  in  194.")  is  without  merit.  The  mail  pay  which  we 
have  proposed  for  Western  for  the  entire  past  period  satis¬ 
fies  the  carrier's  break-even  need  and  provides  a  7%  return 
on  investment  for  every  year  beginning  May  1,  1944.  Con¬ 
sequently,  there  can  be  no  question  of  the  constitutional,  or 
statutory,  adequacy  of  the  mail  rate. 

Western's  other  major  legal  contention  is  that  the  Board, 
in  the  tentative  decision,  did  not  meet  the  issue  of  whether 
Western's  profits  of  1944  and  194fi  were  excessive.  This 
argument  reveals  that  Western  is  under  a  misapprehension 
as  to  the  purport  of  our  decision  to  review  the  carrier’s 
rates  as  of  May  1, 1944.  There  is  no  issue  here  as  to  whether 
the  carrier’s  earnings  were  excessive,  and  therefore,  we 
have  not  even  considered  such  a  finding.  Our  duty,  as  we 
have  already  indicated,  is  to  review  the  carrier’s  operations 

11  A  notable  exception  to  the  general  practice  is  the  petition  of  South¬ 
west  Airways  Co.,  filed  April  24,  1951,  Docket  No.  4923,  which  did  request 
a  decrease  in  the  carrier’s  rates  of  compensation  for  the  transportation 
of  mail. 


for  the  entire  period  since  the  rate  was  thrown  open,  with¬ 
out  regard  to  whether  there  have  been  losses  or  gains.  The 
carrier  itself  is  injecting  the  test  of  gains  or  losses  by  its 
proposal  that  we  adopt  a  January  1,  1946  cut-oil  date.  The 
only  possible  reason  for  doing  so  is  the  fact  that  prior  to 
this  date  the  carrier  earned  substantial  profits  which  West¬ 
ern  would  thus  screen  off  from  consideration  in  connection 
with  the  establishment  of  its  mail  rate.  If  we  adopted  such 
a  proposal,  we  would  have  to  contend  with  a  shifting  frame 
of  reference  designed  entirely  to  insure  for  the  car- 
3828  riers  a  “heads  I  win,  tails  you  lose”  system  of  rate- 
making. 

It  is  true,  as  Western  contends,  that  the  non-mail  reve¬ 
nues  earned  during  1944  and  1945  are  included  for  review 
with  those  of  1946,  1947,  and  1948  and  are  balanced  against 
expenses  during  the  entire  review  period  so  that  the  exist¬ 
ence  of  substantial  profits  in  1944  and  1945  decreases  the 
break-even  need  which  otherwise  would  result  for  1946, 
1947,  and  1948  alone.  This  fact  does  not  warrant  excluding 
the  years  1944  and  1945.  From  such  a  premise  Western 
could  as  well  argue  that  in  any  given  year  under  review  the 
Board  should  consider  only  the  months  in  which  losses  were 
incurred,  without  taking  into  account  those  periods  of  the 
year  in  which  the  carrier  showed  gains.  Obviously,  such  a 
position  is  untenable.  Accordingly,  we  will  not  isolate  from 
the  review  period  those  portions  which  the  carrier  is  not 
disposed  to  have  considered. 

The  plain  effect  of  accepting  Western’s  contentions  would 
be  to  guarantee  to  the  carrier  that  its  losses  would  be  met 
without  incurring  the  risks  which  carriers  on  final  rates 
must  meet.  In  other  words,  Western  is  again  asking  for  a 
better  than  cost-plus  system  of  rate-making  rather  than 
the  normal  public  utility  rate-making  pattern  which  the 
Supreme  Court  found  to  be  controlling  in  the  TWA  case. 12 
We  have  tried  to  make  clear  that  it  is  our  mail  rate  policy 

Transcontinental  &  Western  Air,  Inc.  v.  Civil  Aeronautics  Board, 
336  U.S.  601  (1949). 
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to  discourage  the  filing  of  protective  petitions.  This,  as  we 
have  pointed  out  in  the  tentative  decision  and  in  the  recent 
Braniff™  and  Continental 11  cases,  will  be  done  by  making 
mail  rates  effective  as  of  the  filing  date  of  the  car- 
3829  rier’s  petition,  so  that  profits  earned,  as  well  as  losses 
incurred,  after  the  date  of  the  petition  are  also  con¬ 
sidered.  Aside  from  the  other  undesirable  features  involved 
in  Western’s  proposal,  it  would  also  run  counter  to  our 
constant  efforts  to  have  carriers  operating  on  a  future  rate 
basis  for  as  long  as  possible. 

Western  is  also  repeating  its  argument  that  even  if  the 
Board  may  legally  review  the  carrier’s  rates  prior  to  Jan¬ 
uary  1,  1946,  it  should  not  do  so  for  reasons  of  policy  and 
fairness.  The  carrier  says  it  can  see  no  real  distinction  be¬ 
tween  its  own  situation  and  that  of  other  carriers  which 
were  permitted  to  retain  excessive  earnings  received  during 
World  War  II,  and  insists  that  it  would  be  an  injustice  to 
treat  Western  differently.  As  authority  for  the  latter  con¬ 
tention  it  cites  again  the  Board’s  decisions  in  the  Pan 
American-Grace  Airways  Case 15  and  the  Chicago  and 
Southern  Case. 10 

We  tried  to  make  clear  in  our  tentative  decision  that 
there  were  important  factors  distinguishing  the  Panagra 
case  from  the  instant  case.  For  example,  we  pointed  out  that 
the  Board  decided  not  to  reduce  Panagra’s  mail  pay  because 
of  the  uncertainties  of  war  time  operations  as  well  as  the 
requirements  for  operating  its  international  routes.  As  for 
Western’s  additional  argument  that  there  were  other  con¬ 
siderations  which  motivated  the  Board’s  decision  in  the 
Panagra  case  such  as  the  doubt  which  would  be  cast  on  the 
carrier’s  financial  position  by  an  order  involving  the  re¬ 
capture  of  past  earnings  “accumulated  over  a  substantial 

13  Braniff  Airways,  Inc.,  Mail  Rates,  Docket  No.  3601,  Order  Serial  No. 
E-4285  (June  5,  1950). 

74  Continental  Air  Lines,  Inc.,  Mail  Rates,  Docket  No.  3281,  Order 
Serial  No.  E-4332  (June  21,  1950). 

15  Pan  American-Grace  Airways,  Inc.,  Mail  Rates,  3  C.A.B.  550  (1942). 

10  Chicago  and  Southern  Air  Lines,  Inc.,  Mail  Rates,  9  C.A.B.  786 
(1948). 


period  of  time,”  17  we  are  aware  that  these  considera- 

3830  tions  were  noted  in  that  case  but  we  do  not  regard 
them  as  controlling  in  the  instant  case.  In  retrospect 

it  seems  clear  that  the  fact  of  total  war  and  the  major  role 
of  an  international  air  carrier  in  that  war  were  the  effective 
determinants  of  the  Board’s  decision  not  to  reduce 
Panagra*  s  rates  retroactively. 18  While  we  have  taken  into 
account  the  other  considerations  referred  to,  we  do  not  be¬ 
lieve  they  are  sufficiently  persuasive  to  warrant  reducing 
the  rate  period. 

In  any  event,  nothing  in  the  Panagra  case  supports  the 
split  in  the  past  period  contended  for  by  Western.  In  that 
case  the  Board  considered  the  question  of  establishing  a 
final  rate  for  the  entire  past  period  in  an  amount  lower  than 
the  challenged  rate  under  which  the  carrier  had  received 
payment.  That  decision  did  not  disturb  the  challenged  rate 
for  any  part  of  the  past  period  but  made  it  final  for  the 
entire  review  period.  The  past  period  was  considered  as 
a  whole,  and  for  the  entire  period  the  carrier  and  the  chal¬ 
lenged  mail  rate  were  left  as  they  had  been  as  of  the  date  of 
the  initiation  of  the  proceeding. 

Moreover,  there  is  no  question  of  recapture  of  excess 
profits  in  this  case.  The  only  question  is  whether  Western’s 
mail  pay  requirements  shall  be  increased  by  arbitrarily 
excluding  from  review  the  various  months  when  its  opera¬ 
tions  were  profitable. 

We  have  also  said  in  our  tentative  decision  that  to  the 
extent  our  decision  in  the  Chicago  and  Southern  case  is  in¬ 
consistent  with  the  principle  enunciated  here  as  well 

3831  as  in  the  Braniff  and  Continental  cases,  we  are  pre¬ 
pared  to  overrule  the  earlier  cases.  It  is  well  settled 

17Pan  American^Grace  Airways,  Inc.,  Mail  Rates,  3  C.A.B.  550,  564 
(1942). 

18  Thus,  the  Board  said,  in  the  course  of  the  Panagra  opinion,  “It  would 
be  inexcusable  error  to  ignore  the  economic  uncertainties  which  sur¬ 
round  air  transport  operations  in  time  of  war.  This  conclusion  needs  no 
bill  of  particulars  to  support  it;  war  developments  affecting:  international 
air  transportation  in  the  Pacific  area  and  elsewhere  amply  attest  to  its 
validity.”  Pan  Amcrican-Grace  Airways,  Inc.,  Mail  Rates,  3  C.A.B.  550, 
563  (1942). 
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that  agency  action  which  is  otherwise  proper  does  not 
become  improper  because  it  may  involve  the  application  of 
a  policy  different  from  that  previously  followed. 10  As  we 
have  indicated  above,  we  believe  that  decisions  in  this  case 
and  in  the  Braniff  and  Continental  cases  announce  the  bet¬ 
ter  rule  with  respect  to  our  responsibility  for  reviewing  a 
carrier’s  operations  in  a  mail  rate  proceeding  instituted  by 
its  own  petition. 

The  Proper  Allowance  for  Federal  Income  Taxes 


The  carriers,  supported  by  the  ATA,  have  objected  to  the 
method  of  providing  for  income  taxes  used  in  the  tentative 
decision.  According  to  this  method  the  constructive  profit 
before  taxes,  as  determined  from  the  allowable  return  on 
investment  is  reduced  by  the  amount  of  expenses  actually 
incurred  by  the  carrier  which  are  not  recognized  for  mail 
rate  purposes  but  which  are  treated  as  expenses  deductible 
for  tax  purposes.  The  application  of  this  method,  which  we 
shall  refer  to  as  the  “hybrid  method”,  a  term  suggested  by 
the  participants  in  this  proceeding,  produced  a  tax  allow¬ 
ance  of  $134,086  for  Western  and  $7)1,000  for  Inland.  The 
carriers  maintain  that  we  should  calculate  the  tax  allowance 
according  to  the  method  customary  in  past  cases.  Under  the 
latter  completely  constructive  method,  provision  for  Fed¬ 
eral  income  taxes  was  made  on  the  assumption  that  the  net 
taxable  income  for  tax  purposes  was  identical  to  the  profit 
for  rate  purposes  except  for  the  tax  deduction  for  interest 
on  indebtedness.  According  to  this  method,  West- 
3832  ern's  income  tax  allowance  would  have  been  slightly 
under  $600,000,  and  Inland’s  would  have  been 
$71,000. 

On  the  other  hand,  the  Postmaster  General  has  excepted 
to  the  hybrid  method  in  favor  of  the  determination  of  the 
carriers’  actual  income  tax  liability  as  the  basis  for  the  tax 
allowances.  His  thesis  is  that  Western’s  tax  returns  showed 


19  F.  C.  C.  v.  Pottsvillc  Broadcasting  Co.,  309  U.  S.  134  (1940) ;  Geor¬ 
gia  P.S.C.  v.  U.S.,  283  U.  S.  765,  774  (1931);  Virginia  Railway  Co.  v. 
U.  S.,  272  U.  S.  658,  665  (1926). 


no  actual  tax  liability  for  the  period  in  question.20  At  the 
oral  argument  Bureau  Counsel  also  took  the  position  that 
the  tax  allowances  should  be  computed  on  the  basis  of  actual 
tax  liability.  Thus,  the  hybrid  method,  which  was  not  con¬ 
sidered  in  briefs  or  oral  argument  by  the  parties  prior  to 
the  tentative  decision,  has  found  favor  with  none  of  the  par¬ 
ticipants  in  this  proceeding. 

This  appears  to  be  the  first  case  to  have  come  before  us 
in  which  it  has  been  shown  that  the  customary  constructive 
tax  basis  would  result  in  awarding  the  carrier  an  amount  for 
income  taxes  which  has  not  been,  and  will  apparently  not  be, 
disbursed,  and  which  must,  therefore,  be  considered  a  wind¬ 
fall  to  the  carrier.  The  hybrid  method  we  adopted  in  the 
tentative  decision  is  open  to  much  the  same  kind  of  objec¬ 
tion  although  the  amount  of  the  windfall  is  substantially 
less.  In  the  tentative  decision  we  pointed  out  that  the 
“ideal”  policy  to  follow  would  be  to  provide  for  only  that 
amount  of  income  tax  for  which  liability  can  be  determined 
from  analysis  of  income  tax  returns.  This  we  will  refer  to 
hereafter  as  the  tax  return  method.21  However,  when 
3833  we  adopted  the  tentative  decision,  we  decided  for  rea¬ 
sons  of  administrative  expediency  to  use  the  hybrid 
method  which  we  believed  afforded  reasonable  assurance  of 
producing  an  approximation  of  actual  tax  liability  over  a 
substantial  period  without  the  practical  difficulties  com¬ 
plained  of  by  the  parties.  In  adopting  herein  the  tax  return 
method,  we  are,  in  effect,  reaffirming  the  basic  finding  in  the 
tentative  decision  as  to  the  desirability  of  providing  for 
actual  tax  liability  only. 

Inquiry  into  the  purpose  underlying  the  income  tax  al¬ 
lowance  readily  demonstrates  why  we  consider  the  two  COn- 

20  Of  course,  this  contention  was  made  prior  to  statements  at  the  oral 
argument  by  counsel  for  Western  regarding  adjustments  of  the  carrier’s 
taxable  income  by  the  Bureau  of  Internal  Revenue.  See  infra  note  30. 

21  By  the  tax  return  method  in  past  period  mail  rate  cases  we  mean  the 
technique  of  providing  for  a  carrier’s  liability  for  income  taxes  on  the 
basis  of  reliable  evidence  regarding  the  carrier’s  tax  returns  filed  with 
the  Bureau  of  Internal  Revenue,  together  with  any  adjustments  made  by 
the  Bureau  as  of  the  most  recent  practicable  date  prior  to  the  Board’s 
order  establishing  final  mail  rates. 
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structive  methods  unsuitable.  iMa.il  rates  for  domestic  car¬ 
riers  for  past  periods  are  generally  established  in  amounts 
which  meet  the  carrier's  “need",  under  honest,  economical, 
and  efficient  management,  and  also  provide  a  7 c/c  return  on 
the  recognized  investment.  These  two  amounts  together 
constitute  the  fair  and  reasonable  rate  of  mail  compensa¬ 
tion  required  by  section  406(1))  of  the  Act.  A  third  amount 
is  also  provided  to  cover  Federal  income  taxes  on  the  theory 
that  if  the  carrier  must  pay  taxes  on  the  profit  included  in 
the  mail  rate,  it  will  not,  in  fact,  receive  the  fair  and  reason¬ 
able  rate  to  which  it  is  entitled.  Therefore,  as  we  see  it,  the 
function  of  the  Federal  income  tax  allowance  is  to  insure 
that  the  carrier  receives  this  compensation  as  if  it  were  a 
cost  of  doing  business.  On  the  other  hand,  this  allowance 
is  not  designed  to  guarantee  that  the  carrier  will  receive  a 
gratuity  or  bonus  which  it  can  use  to  offset  other  losses.  An 
allowance  greater  than  the  actual  tax  liability  affords  such 
a  gratuity  and  should  be  avoided  if  possible. 

3834  While  the  purely  constructive  method  is  the  most 
simple  to  administer,  it  is  too  crude  a  technique  for 
reimbursing  carriers  for  their  actual  Federal  income  tax 
expense.  Of  the  three  possible  methods  under  considera¬ 
tion,  it  is  the  one  which  invariably  affords  the  largest  tax 
allowance,  and  the  largest  windfall. 

If  we  are  to  avoid  a  windfall  to  the  carriers  through  the 
tax  allowance  it  is  clear  that  we  cannot  adopt  either  the 
constructive  or  the  hybrid  methods.  We  are  warned,  how¬ 
ever,  that  if  we  adopt  a  technique  which  relies  on  tax  returns 
we  will  find  ourselves  with  an  impossible  task.  Thus,  we  are 
reminded  that  tax  returns  may  be  subject  to  audit  by  the 
Bureau  of  Internal  Revenue  after  the  date  of  the  final  rate 
order:  that  certain  carriers  have  non-transport  activities; 
that  others  operate  a  number  of  divisions,  etc. ;  and  that  it 
is  factors  such  as  these  which  will  prevent  effective  applica¬ 
tion  of  the  tax  return  method.  As  we  have  pointed  out,  at 
the  time  we  decided  to  adopt  the  hybrid  method  we  were 
largely  persuaded  to  do  so  by  the  difficulties  we  might  en- 
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counter  if  we  attempted  to  arrive  at  the  Federal  income  tax 
allowance  by  determining  tax  liability  from  analysis  of  in¬ 
come  tax  returns.  We  went  so  far  as  to  say  that  we  did  not 
consider  the  latter  method  “feasible”;  instead,  we  ex- 
X>ressed  confidence  that  the  hybrid  method  would  accom¬ 
plish  substantially  the  same  result  in  a  “relatively  simple” 
way.  However,  it  has  not  proved  to  be  a  simple  technique 
and  has  furnished  the  carriers  with  sizeable  windfalls.  Con¬ 
sequently,  if,  in  the  administration  of  the  hybrid  method, 
we  must  cope  with  problems  as  complex  as  those  we  may 
reasonably  expect  to  have  to  solve  in  ascertaining  actual  tax 
liability,  we  believe  it  preferable  to  struggle  with  them 
armed  with  the  reasonable  prospect  of  avoiding  further 
gratuitous  payments  to  the  carriers. 

3S35  Tt  would  serve  no  purpose  at  this  point  to  consider 
separately  the  problems  we  are  told  we  will  have  to 
face  in  attempting  to  compute  actual  liability,  or  the  vari¬ 
ous  wavs  we  mav  be  able  to  overcome  them.  While  we  ex- 
pressed  serious  doubts  about  the  feasibility  of  the  method 
in  the  tentative  decision,  on  further  examination  we  believe 
that  these  problems  will  be  no  more  difficult  than  other  situ¬ 
ations  which  often  confront  us  in  the  complex  area  of  rate¬ 
making.  Moreover,  we  now  find  that  the  simplicity  of  the 
wholly  constructive  method  was  enjoyed  at  too  high  a  price 
to  justify  that  procedure. 

The  one  substantive  argument  the  carriers  made  against 
the  application  of  a  method  which  is  designed  to  establish 
actual  tax  liability  is  that  rather  than  avoiding  a  windfall 
to  the  carrier,  such  a  method  “punishes  the  carrier  twice.” 
The  carriers’  view  is  that  not  only  does  the  airline  suffer 
but  the  usual  disallowances  of  expenses  incurred  and  paid 
in  the  course  of  business  but  not  recognizable  for  rate-mak¬ 
ing  purposes,  it  also  fails  to  receive  the  tax  allowance  which 
under  the  constructive  method  helps  cushion  the  effect  of 
such  disallowances.  What  Western  and  Inland  are  insisting 
on  therefore,  is  that  for  every  dollar  disallowed  for  rate¬ 
making  purposes — e.g.,  an  expense  incurred  because  of  un- 


economic  or  inefficient  management — there  must  he  returned 
to  the  carrier  an  amount  representing  Federal  income  taxes 
on  that  dollar  even  though  no  taxes  have  been,  or  will  be, 
paid  on  the  dollar.  (There  is  normally  no  tax  liability  be¬ 
cause  the  Bureau  of  Internal  Revenue  usuallv  allows  the 
item  to  be  deducted  for  tax  purposes).  The  constructive 
method  is  thus  revealed  as  a  convenient  vehicle  for  reim¬ 
bursing  carriers  for  substantial  parts  of  funds  disallowed 
by  the  Board  in  accordance  with  the  rate-making  standards 
of  the  Act.  The  carriers  characterize  the  denial  of 
3S36  this  kind  of  reimbursement  as  “punishing”  the  car¬ 
rier.  On  the  contrary,  we  consider  such  allowances 
gratuities  which  we  can  no  longer  tolerate. 

In  addition  to  the  practical  objections  made  to  the  hybrid 
and  actual  tax  methods,  the  carriers  and  the  ATA  assert  it 
would  be  discriminatory  and  unfair  for  the  Board  in  this 
case  to  use  any  method  of  computing  the  tax  allowance  other 
than  the  wholly  constructive  one  used  in  the  past.  This  argu¬ 
ment  is  largely  based  on  the  view  that  the  proposed  change 
in  the  tax  policy  cannot  be  made  to  operate  retroactively 
because  it  would  mean  the  establishment  of  a  different 
standard  from  that  used  for  other  carriers  in  similar  situ¬ 
ations.  We  have  already  had  occasion  in  our  discussion  of 
the  proper  rate  period  in  this  proceeding  to  point  out  that 
agency  action  which  is  otherwise  proper  does  not  become 
improper  because  it  may  involve  the  application  of  a  new 
and  different  policy.--  An  administrative  agency  charged 
with  the  protection  of  the  public  interest  is  certainly  not 
precluded  from  taking  appropriate  action  because  of  mis- 


--  See  supra  page  17,  and  cases  cited  note  19.  It  should  be  pointed  out, 
however,  that  as  early  as  .Tuly,  1948,  the  Board  recognized  that  the  wholly 
constructive  method  of  computing  the  tax  allowance  required  some  re¬ 
vision.  (Chicago  and  Southern  Air  Lives,  Inc.  Mail  Rates,  9  C.A.B.  786 
(1948)).  In  this  case  the  allowance  was  based  on  the  profit  shown  for 
rate  making  purposes  reduced  by  the  amount  of  interest  on  long-term 
debt,  since  interest  represents  an  allowable  deduction  for  tax,  but  not  for 
rate,  purposes.  This  deviation  was,  in  a  sense,  the  initial  step  toward  the 
adoption  of  a  method  intended  to  determine  actual  liability.  See  also 
Capital  Airlines,  Inc.  Mail  Rates,  10  C.A.B.  705  (1949). 


taken  action  on  its  part  in  the  past.23  The  contention  that 
prior  policy  must  be  followed  unswervingly  to  avoid 

3837  possible  discrimination  is  not  supportable.24  More¬ 
over,  in  this  case  there  is  no  evidence  that  the  car¬ 
riers  acted  in  reliance  on  their  alleged  assumption  that  they 
would  receive  the  customary  tax  allowance  and  that  they 
sustained  harm  as  a  result. 

It  is  also  alleged  that  it  will  be  discriminatory  to  use  the 
tax  return  method  because  it  cannot  be  applied  to  the  deter¬ 
mination  of  the  tax  allowance  of  a  prospective  mail  rate. 
The  argument  runs  that  a  carrier  with  a  final  rate  will  con¬ 
tinue  t<>  receive  the  full  tax  allowance  even  though  it  partici¬ 
pates  in  activities  or  incurs  expenses  which  will  not  be  con¬ 
sidered  in  fixing  mail  rates  for  another  carrier  operating 
pursuant  to  a  temporary  rate.  Thus,  as  distinguished  from 
the  carrier  on  a  final  rate,  if  the  carrier  on  a  temporary  rate 
made  a  charitable  contribution,  not  only  would  this  expense 
be  disallowed  by  the  Board,  but  the  supposed  tax  benefit 
would  be  lost  as  well.  We  cannot  overlook  the  fact  that  a  car¬ 
rier  on  a  temporary  rate  is  operating  on  a  cost-plus  basis. 
Expenses  reasonably  incurred  will  be  met  by  the  Board,  and 
the  carrier's  break-even  need  will  be  satisfied.  In  that  situ¬ 
ation  a  “need"  carrier  can  hardly  be  heard  to  complain  that 
the  Board  is  denying  it  an  allowance  for  taxes  it  will  never 
have  to  pay.  On  the  other  hand,  the  carrier  on  a  final  rate 
not  only  has  the  admitted  benefit  of  the  full  tax  allowance, 
it  also  has  the  burden  of  meeting  out  of  its  own  funds  all 
losses  it  may  incur  including,  for  example,  those  resulting 
from  services  not  recognized  for  rate-making  pur- 

3838  poses. 

23  NLRB  v.  Baltimore  Transit  Co.,  140  F.  (2d)  51,  55  (CCA  4th,  1944), 
cert,  denied,  321  U.  S.  795  (1944). 

24  See  FCC  v.  WOKO,  329  U.  S.  223.  228  (1946)  ;  Northern  Pacific  Ry. 
Co.  v.  United  States,  41  F.  Supp.  439,  446  (Dist.  Ct.  D.  Minn.,  1941); 
Churchill  Tabernacle  v.  FCC,  160  F.  (2d)  244,  246  (App.  D.  C.,  1947). 
While  Western  has  extracted  language  from  the  WOKO  case  which  ap¬ 
pears  to  lend  support  to  its  contention,  the  Court  there  actually  held  that 
the  F.C.C.  was  not  bound  to  deal  with  all  cases  at  all  times  as  it  had  dealt 
with  others  that  appeared  to  be  comparable. 


Western  contends  that  since  it  had  no  notice  prior 
to  the  issuance  of  the  tentative  decision  that  the 
"Board  would  adopt  the  hybrid  method  of  computing  the 
allowance  for  income  taxes,  it  had  no  opportunity  to  be 
heard  on  certain  issues.  The  carrier's  point  in  this  connec¬ 
tion  is,  although  it  offers  no  evidence  to  support  its  asser¬ 
tion,  that  at  the  rate  conference  which  preceded  the  issuance 
of  the  Statement  of  Tentative  Findings  and  Conclusions  in 
this  case  it  was  willing  to  accept  the  disallowance  of  $479,- 
000  of  various  expenses — out  of  a  total  of  $1,139,000  of  cost 
adjustments — only  because  the  Board’s  staff  stated  the 
Board  would  follow  the  usual  practice  in  computing  the 
Federal  income  tax  allowance.  It  now  says  it  hoped  in  this 
way  to  reach  agreement  on  the  ultimate  mail  rate  more 
quickly,  secure  in  the  knowledge  that  the  income  tax  allow¬ 
ance  would  provide  a  “cushion"  which  would  permit  it  to 
absorb  part  of  the  disallowed  expense.  Even  if  this  were 
true,  which  we  are  not  called  upon  to  decide,  it  must  be 
pointed  out  that  at  the  prehearing  conference  in  this  pro¬ 
ceeding  all  issues  originally  agreed  upon  by  the  participants 
in  the  rate  conferences  were  open  pursuant  to  the  usual  no¬ 
tice  given  in  the  Order  to  Show  Cause15  regarding  the  effect 
of  the  filing  of  an  answer.-*’*  Accordingly,  if  the  carrier  actu¬ 
ally  had  had  a  sound  basis  for  opposing  any  of  the  conceded 
expenses,  it  could  have  done  so  at  the  prehearing  conference 
upon  learning  that  the  other  parties  to  the  proceeding  were 
going  to  take  a  position  against  the  usual  constructive  tax 


method. 

3S39  We  turn  now  to  a  consideration  of  the  carriers’  tax 
liability  as  reflected  in  their  tax  returns.  All  of  the 
mail  compensation  received  by  Western  for  the  period  May 
1,  1944,  through  December  31,  1948,  i.e.,  $3,277,000,  was  re¬ 
ported  as  gross  income  in  the  carrier’s  Federal  income  tax 


Order  Serial  No.  E-2333. 

-r>  The  notice  stated:  “IT  IS  FURTHER  ORDERED,  That,  if  answer 
is  filed  hereto,  all  elements  entering:  into  the  determination  of  a  fair  and 
reasonable  rate,  except  insofar  as  limited  in  prehearing:  conference,  shall 
be  in  issue,  and  in  such  event  the  final  rate  shall  be  determined  upon  the 
record  made  with  respect  to  all  issues  stated  in  the  prehearing  conference 
report.” 
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returns  filed  for  the  years  1944-1948  inclusive.27  According 
to  these  returns,  Western  incurred  no  income  tax  liability 
for  the  entire  review  period.28  On  the  present  record  we  find 
that  Western  will  still  have  no  Federal  income  tax  liability 
for  the  period  in  question,  even  though  we  are  awarding 
herein  final  mail  compensation  of  $3,909, 02720  rather  than 
the  abovementioned  $3,277,000.  Accordingly,  in  view  of  our 
revised  policy  of  providing  for  taxes  as  discussed  above,  we 
shall  not  make  any  allowance  for  Federal  income 
3S40  taxes  in  the  rate  of  mail  compensation  established  for 
Western  herein.30 

27  Additional  temporary  mail  pay  of  $975,000  was  awarded  Western 
for  the  past  period  in  our  temporary  rate  order  of  February  25,  1949 
(Order  Serial  No.  E-2506).  To  the  extent  allowed  as  final  mail  pay,  such 
additional  mail  compensation  would,  of  course,  be  additional  income  for 
the  years  1944-1948. 

28  While  the  carrier’s  returns  were  not  introduced  in  evidence,  pertinent 
portions  were  analyzed  in  Public  Counsel’s  exhibits  and  in  the  course  of 
testimony  by  Western’s  treasurer.  Thus,  the  record  shows  that  an  in¬ 
come  tax  liability  was  incurred  in  1944,  1945,  and  1947,  but  that  this 
liability  was  wiped  out  by  the  carry-back  of  losses  for  tax  purposes  in 
1946  and  1948. 

29  The  amount  of  mail  pay  to  be  fixed  for  Western  herein  in  addition  to 
that  awarded  in  the  tentative  decision  is  computed  as  follows: 


Amount  offset  against  need  in  tentative  decision 

(total  net  profit  from  sale  of  Route  No.  68)  $1,099,000 

Revised  amount  offset  in  the  opinion  herein  (net  profit 
from  sale  of  tangible  property,  explained  suj/ra  note  7)  652,000 


This  increases  break-even  need  447,000 

Increase  in  return  to  reflect  inclusion  of  additional 

mail  pay  in  recognized  investment  16,187 


463,187 

Eliminate  provision  for  taxes  under  the  hybrid  method 
used  in  tentative  decision  134,686 


Additional  mail  pay  over  amount  allowed  in 

tentative  decision  $  328,501 


30  In  the  oral  argument  on  the  exceptions.  Counsel  for  the  carriers  told 
the  Board  that  Western  received  from  the  Bureau  of  Internal  Revenue 
under  date  of  May  1,  1951,  an  audit  of  the  carrier’s  tax  returns  for  1947, 
1948,  and  1949.  He  also  said  the  audit  showed  Western  had  a  “tax  de¬ 
ficiency  liability”  for  1947  several  times  larger  than  the  Board  proposed 
to  allow  in  the  tentative  decision.  As  far  as  we  can  ascertain  it  appears 
that  the  statement  of  Counsel  at  the  oral  argument  was  predicated  on 
Western’s  reporting  as  income  for  tax  purposes  the  temporary  mail  pay 
received  by  the  carrier  pursuant  to  the  Board’s  order  of  February  25, 
1949  (Order  Serial  No.  E-2506).  As  we  indicated  in  the  tentative  decision, 
and  as  we  point  out  below,  the  temporary  mail  pay  received  by  Western 
under  that  order  was  substantially  in  excess  of  the  fair  and  reasonable 
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In  the  case  of  Inland  we  fmd  that  the  allowance  for  taxes 
to  be  included  in  the  mail  pay  is  $66,134  based  on  a  net  tax¬ 
able  income  of  $107,93S  for  the  past  period. 

Conclusion 

In  view  of  the  foregoing  revisions  of  our  tentative  deci¬ 
sion,  we  find  that  Western  is  entitled  to  receive  total  final 
mail  pay  of  $3,909,027.  Since  Western  has  received  tempo¬ 
rary  mail  pay  of  $4,252,000  for  operations  during  the  period 
under  review,  we  now  find  that  the  carrier  has  received  an 
overpayment  of  $342,973. 

Kecomputation  of  the  proper  tax  allowance  for  Inland 
has  also  resulted  in  a  change  in  the  amount  of  final  mail  pay 
to  be  fixed  for  the  past  period  operations  of  that  carrier. 
Thus,  we  find  that  for  the  period  April  1,  1947-December 
31,  194S,  Inland  had  a  break-even  need  of  $858,000  to  which 
must  be  added  $107,730  representing  return  on  investment. 
Total  final  mail  pay  for  this  period,  including  $66,154  as 
an  allowance  for  taxes,  is  established  at  $1,031,S84. 
3S41  To  this  amount  must  lie  added  $6,000  mail  pay  due  the 
carrier  for  the  carriage  of  mail  during  the  period 
March  28-31, 1947,  inclusive,  which  is  also  part  of  the  review 
period.  Thus,  total  final  mail  pay  for  Inland  for  the  entire 
past  period  under  consideration  is  fixed  at  $1,037,SS4.  Hav¬ 
ing  received  $1,099,000  in  the  form  of  temporary  mail  pay 
for  the  past  period.  Inland  has  been  overpaid  by  $61,116. 
Aceordinglv,  IT  IS  ORDERED  THAT: 

1.  Insofar  as  the  opinion  accompanying  Order  Serial  No. 
E-4S70,  adopted  November  24, 1950,  is  inconsistent  with  the 
findings  made  herein  the  opinion  shall  be,  and  it  is,  hereby 
modified  in  accordance  with  the  said  findings ; 


final  rate  of  mail  compensation  to  which  the  carrier  was  entitled  for  the 
past  period.  While  it  would  have  been  desirable  to  have  the  additional 
information  to  which  Counsel  for  Western  referred,  the  carrier  has  not 
offered  this  information  in  evidence.  Under  the  rules,  a  carrier  may  of 
course  file  a  petition  for  reconsideration  supported  by  an  affidavit  setting 
forth  any  newly  discovered  facts  as  regards  its  tax  liability. 
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2.  The  third  and  fourth  paragraphs  of  Order  Serial  Xo. 
E-4870,  adopted  November  24, 1950,  be,  and  they  are,  hereby 
amended  in  their  entirety  to  read  as  follows: 

IT  IS  ORDERED,  That  the  fair  and  reasonable  final  rate 
of  compensation  to  be  paid  Western  Air  Lines,  Inc.,  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used  and 
useful  therefor,  and  the  services  connected  therewith,  over 
its  routes  within  the  continental  United  States  insofar  as 
authorized  by  its  certificates  of  public  convenience  and 
necessity  for  interstate  air  transportation  and  over  its 
routes  between  the  United  States  and  terminal  points  in 
Canada,  for  the  period  May  1,  1944-December  31,  1948,  in¬ 
clusive,  is  hereby  fixed,  determined,  and  published  to  be  the 
amount  of  $3,909,027. 

IT  IS  FURTHER  ORDERED,  That  the  fair  and  reason¬ 
able  final  rate  of  compensation  to  be  paid  Inland  Air  Lines, 
Inc.,  for  the  transportation  of  mail  by  aircraft,  the  facilities 
used  and  useful  therefor,  and  the  services  connected  there¬ 
with,  over  its  entire  system  for  the  period  March  28,  1947- 
December  31,  1948,  inclusive,  is  hereby  fixed,  determined, 
and  published  to  be  the  amount  of  $1,037,884 ; 

3842  3.  All  exceptions  not  specifically  mentioned  in  this 

opinion  be,  and  they  are,  hereby  overruled; 

4.  The  final  mail  rates  provided  in  Order  Serial  No. 
E-4870,  adopted  November  24,  1950,  as  amended  herein,  be, 
and  they  are,  hereby  made  effective. 

Nyrop,  Chairman,  Ryan,  Lee,  Adams,  and  Gurney,  Mem¬ 
bers  of  the  Board,  concurred  in  the  above  opinion  and  order. 

(SEAL)  /s/  M.  C.  Mulligan 

M.  C.  Mulligan 
Secretary 
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3844  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Docket  Xo.  2870  et  al 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  sendees  connected  therewith,  of 

Inland  Air  Lines,  Inc. 

Over  its  Entire  System,  and  of 

Western  Air  Lines,  Inc. 

over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  transpor¬ 
tation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Petition  to  Reconsider. 

To  the  Civil  Aeronautics  Board  : 

The  Postmaster  General,  pursuant  to  Section  302.11  of 
the  Board’s  Rules  of  Practice,  hereby  petitions  the  Board  to 
reconsider  the  ruling  for  mail  rate-making  purposes  which 
disregards  as  a  proper  offset  against  subsidy  needs  the  net 
profit  resulting  from  the  sale  of  a  route  certificate,  which 
ruling  is  set  forth  in  the  Board's  Opinion  and  Order,  E-5467, 
of  June  26,  1951,  in  the  above-entitled  rate  proceeding.  The 
said  ruling  is  challenged  herein  on  the  grounds  that : 

I 

The  mail  rate  section  (406(b))  of  the  Civil  Aeronautics 
Act  does  not  permit  the  Board  discretion  to  disregard  the 
net  revenues  derived  from  the  sale  of  a  route  certificate 
when  determining  the  carrier’s  need  for  subsidy  mail 

3845  compensation. 
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The  Civil  Aeronautics  Act,  other  similar  regulatory  acts, 
and  all  regulatory  history  specifically  aim  at  the  elimination 
of  any  certificate  or  franchise  value  when  fixing  rates.  Yet 
the  Board  by  this  ruling  not  only  gives  the  franchise  a  mone¬ 
tary  value  by  allowing  it  to  be  the  basis  for  a  profit  to  the 
carrier,  but  also  refuses  to  offset  this  profit  against  the  car¬ 
rier’s  subsidy  need. 

In  support  of  the  above  two  grounds  for  reconsideration 
of  such  ruling,  the  following  is  presented. 

I 

The  Mail  Rate  Section  (400(b))  of  the  Civil  Aeronautics 
Act  Does  Not  Permit  the  Board  Discretion  to  Disregard 

the  Net  Revenues  Derived  From  the  Sale  of  a  Route 
Certificate  When  Determining  the  Carrier’s 
Need  for  Subsidy  Mail  Compensation. 

The  Board  in  its  latest  opinion  of  June  26,  1951,  states: 
“While  we  are  required  by  the  Act  to  ‘take  into  considera¬ 
tion’  the  ‘need’  of  the  carrier  for  mail  compensation  to¬ 
gether  with  ‘all  other  revenue’,  we  do  not  understand  the 
language  of  Section  406(b)  as  requiring  us  to  reduce  the 
carrier’s  mail  pay  ‘need’  with  any  part  of  such  ‘other  reve¬ 
nue’.  This  is  a  matter  within  our  discretion.  That  is,  we 
may  take  in  ‘other  revenue’  in  whole,  in  part,  or  not  at  all.” 
(Page  5  of  Opinion  and  Order  E-5467.) 

The  Postmaster  General  contends  that  the  mail  rate  sec¬ 
tion  of  the  Act  permits  no  such  discretion  when  treating 
with  the  net  profit  on  the  sale  of  a  route  certificate. 

Section  406(b)  of  the  Act  requires  the  Board  in  deter¬ 
mining  mail  pay  to  consider: 

“*  *  *  The  need  of  each  such  air  carrier  for  compensation 
for  the  transportation  of  mail  sufficient  to  insure  the  per¬ 
formance  of  such  service,  and,  together  with  all  other  reve¬ 
nue  of  the  air  carrier,  to  enable  such  air  carrier  under  hon¬ 
est,  economical,  and  efficient  management  to  maintain  and 
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continue  the  development  of  air  transportation  to  the  extent 
and  of  the  character  and  quality  required  for  the  commerce 
of  the  United  States,  the  Postal  Service,  and  the  national 
defense.  ’  ’ 

3846  If  there  is  any  discretion  granted  by  the  above 
statutory  language,  it  is  the  discretionary  power  to 
grant  or  not  to  grant  a  subsidy  over  and  above  a  service 
rate  for  the  performance  of  actual  mail  service.  Chicago 
and  Southern,  Mail  Rates,  (1941)  3  C.A.B.  161,  190.  How¬ 
ever,  in  the  consideration  of  whether  the  development  of 
air  transportation  requires  a  subsidy  to  a  particular  car¬ 
rier  in  addition  to  compensation  for  services  rendered,  as 
directed  by  the  same  section,  the  Board  has  no  discretion 
under  such  section  but  must  take  into  account  all  other  reve¬ 
nue  of  such  carrier  obtained  from  all  sources.  T.W.A.,  Mail 
Rates ,  (1943)  4  C.A.B.  139,  143.  In  this  proceeding  the 
Board  has  determined  that  a  subsidy  is  needed  over  and 
above  a  service  rate.  The  exact  amount  of  subsidy  is  deter¬ 
minative  on  the  basis  of  the  carrier's  other  revenues.  The 
carrier  has  been  found  by  the  Board  to  have  obtained  in 
other  revenues  $447,000  as  the  net  profit  on  the  sale  of  a 
route  certificate. 

Since  the  carrier  has  received  that  money  from  such  other 
sources,  it  has  no  “need”  for  which  it  may  be  paid  again  by 
additional  compensation  of  $447,000  as  subsidy  in  the  mail 
rate.  Pan  American .  Alaska,  Mail  Rates,  (1944)  6  C.A.B. 
61,  67. 

In  this  rate  proceeding  the  Board  has  already  determined 
that  there  can  be  no  doubt  that  the  transfer  of  the  Route  6S 
certificate  and  equipment  used  in  its  operation  involved  air 
carrier  property  in  every  possible  construction  of  the  term. 
The  Board  also  determined  that  the  profits  from  the  sale  of 
the  certificate  and  the  equipment  were  realized  by  virtue  of 
benefits  accruing  to  the  carrier  from  its  certificate  received 
from  the  government.  As  a  result,  the  Board  in  its  initial 
opinion  hereon  stated:  “While  this  same  certificate  also 
entitled  the  carrier  to  subsidy  mail  pay  to  cover  its  need  for 
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revenue  under  lionest,  economical,  and  efficient  man- 
3847  agement,  it  ivould  be  contrary  to  the  public  interest 
to  use  public  funds  to  subsidize  a  need  ichich  had 
already  been  covered  by  profits  accruing  from  the  benefits 
under  the  certificate.”  (Page  17  of  Opinion  and  accompany¬ 
ing  Order  E-4870,  November  24,  1950,  this  docket.  Italics 
supplied.) 

Now,  however,  the  Board  by  its  latest  opinion  of  June  26 
(Order  E-5467)  has  determined  that  the  net  profit  can  be 
broken  into  two  parts  for  rate-making  purposes ;  the  profit 
on  the  equipment — the  tangibles — is  to  be  taken  into  account 
when  fixing  the  carrier’s  need,  but  the  profit  from  the  sale 
of  the  certificate — the  intangible  element — is  to  be  disre¬ 
garded  when  determining  the  proper  subsidy  needed  by  the 
carrier.  In  this  latest  opinion  the  Board  reaffirms  its  No¬ 
vember  24,  1950  decision  to  the  extent  that  the  entire  profit 
on  both  tangibles  and  intangibles  was  clearly  a  part  of  all 
other  revenue  of  the  carrier  during  the  period  under  review. 
(Pages  4-5  of  Opinion  and  Order  E-5467.)  Nevertheless, 
the  Board  now  rules  that  it  has  the  discretion  to  disregard 
the  revenue  obtained  from  the  sale  of  the  certificate  as  dis¬ 
tinguished  from  the  equipment  and  has  decided  not  to  offset 
this  profit  against  the  carrier’s  actual  needs.  (Page  9  of 
Opinion  and  Order  E-5467.)  If  the  profit  on  the  route  cer¬ 
tificate,  as  so  determined  by  the  Board,  is  other  revenue  of 
the  carrier,  the  Board  has  no  discretion  in  the  matter  but 
must  offset  such  profit  against  the  carrier’s  need.  The  fact 
that  part  of  the  entire  profit  may  be  assignable  to  the  route 
certificate  only  lends  greater  weight  to  the  fact  that  the 
profit  on  such  intangibles  should  be  offset  against  any 
actual  need  for  subsidy.  If  the  Board  recognizes  that  the 
profit  obtained  from  tangible  property  of  the  carrier  used 
in  the  carrier’s  operations  under  the  certificate  is  other 
revenue,  then  surely  the  profit  from  the  intangible — 
384S  the  route  certificate,  which  carries  no  property  rights 
against  the  public — must  with  greater  force  be  recog¬ 
nized  as  a  source  of  other  revenue  to  be  deducted  from  the 
subsidy  needs  of  the  carrier. 
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This  latter  point  will  be  developed  more  fully  in  Item  II. 

II 

The  Civil  Aeronautics  Act,  Other  Similar  Regulatory 
Acts,  and  All  Regulatory  History  Specifically  Aim  at 
the  Elimination  of  Any  Certificate  or  Franchise  Value 
When  Fixing  Rates.  Yet  the  Board  by  This  Ruling  Not 
Only  Gives  the  Franchise  a  Monetary  Value  by  Allow¬ 
ing  it  to  be  the  Basis  for  a  Profit  to  the  Carrier,  But 
Also  Refuses  to  Offset  This  Profit  Against  the  Carrier’s 

Subsidy  Need. 

The  Board  in  its  latest  opinion  of  .June  26  admits  “we 
know  of  no  controlling  reason  whv  the  carrier’s  need  should 
be  duplicated  by  the  net  profit  from  the  sale  of  the  tangi¬ 
bles” — the  operating  equipment — ,  and  accordingly  the 
Board  offsets  this  part  of  the  profit  against  the  carrier’s 
need.  (Page  8  of  Opinion  and  Order  E-54C7.)  If  this  oper¬ 
ating  equipment  in  which  the  carrier  had  a  vested  interest 
brings  a  profit  on  the  sale  thereof,  which  profit  the  Board 
includes  as  “other  revenue”  in  determining  the  proper 
subsidy,  then  there  is  even  greater  reason  to  include  as 
“other  revenue”  the  profit  on  the  sale  of  a  route  certificate 
in  which  the  carrier  has  no  vested  interest. 

The  Civil  Aeronautics  Act  specifically  provides  that  “No 
certificate  shall  confer  any  proprietary,  property,  or  exclu¬ 
sive  right.”  (Section  401  (j)  of  the  Act.)  The  certificate  is 
a  matter  of  free  public  grant.  The  holder  of  the  certificate 
holds  it  for  the  benefit  of  the  public.  Any  value  of  the  cer¬ 
tificate  belongs  to  the  public.  The  public  has  made  the  sole 
contribution  to  the  value  placed  on  the  certificate  and  has 
already  paid  for  that  value.  The  public  should  not  now  be 
forced  to  pay  again  for  such  value.  The  Board  has  recog¬ 
nized  that  such  payment  has  already  been  made  by 
3849  the  public  when  treating  of  the  acquisition  of  the 
certificate  bv  United  bv  insisting  that  the  value  of  the 
certificate  be  excluded  from  United’s  investment  base.  (See 
“Conditions  to  Approval”,  United-Western,  Acquisition 
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Air  Carrier  Property,  (1947)  8  C.A.B.  298,  318-319.)  Thus, 
the  public  in  that  route  sale  case  was  not  required  to  pay 
United  again  for  the  intangible  value  of  the  certificate.  But 
now  the  board,  in  its  opinion  of  June  26,  by  excluding  such 
profit  from  Western’s  other  revenues  and  thereby  ruling 
that  Western  has  a  need  for  subsidy  in  an  additional  amount 
of  $447,000  in  this  rate  proceeding,  has  in  effect  determined 
that  the  public  must  pay  again,  not  to  United,  but  to  West¬ 
ern,  the  carrier  which  has  already  reaped  the  benefits  accru¬ 
ing  under  the  intangible — the  certificate. 

Other  regulatory  acts  have  similar  provisions  to  the  effect 
that  certificates  or  franchises  do  not  confer  any  proprietary 
or  property  rights.  (See  Part  II  of  the  Interstate  Com¬ 
merce  Act,  the  Motor  Carrier  Act  (49  U.S.C.A.,  Section 
307(b)).  See  also,  Federal  Communications  Act  (47  U.S.- 
C.A.  151,  301,  et  seq.)  The  courts  have  also  recognized  that 
such  similar  acts  confer  nothing  in  the  nature  of  a  vested 
interest  or  a  property  right  as  a  result  of  the  granting  of  a 
certificate.  (See  A.  B.  &  C.  Motor  Transport  Co .  v.  United 
States,  (1946)  69  Fed.  Sup.  166,  169;  F.C.C.  v.  Sanders  Ra¬ 
dio  Station,  (1946)  309  U.S.  470,  475;  Ashbacker  Radio 
Carp.  v.  F.C.C.,  (1945),  326  U.S.  327, 331.) 

As  early  as  1923,  the  Supreme  Court  definitely  ruled 
against  the  inclusion  of  franchise  values  in  rate  bases.  Ga. 
Ry.  and  P.  Co.  v.  Commission,  (1923)  262  U.S.  625,  632. 

Perhaps  the  best  authority  for  the  statement  that  regula¬ 
tory  history  specifically  aims  at  the  elimination  of  any  cer¬ 
tificate  or  franchise  value  when  fixing  rates  is  the  Board’s 
own  statement  to  that  effect  in  its  opinion  approving 
3850  this  very  sale  of  Route  68  by  Western  to  United; 

“*  *  *  The  regulatory  policy  to  which  this  Board 
and  other  public  utility  regulatory  bodies  of  the  National 
and  State  Governments  have  adhered,  and  which  recognizes 
reasonable  market  value  with  its  ever  present  intangible 
elements  as  the  basis  for  exchange  transactions,  but  which 
refuses  to  allow’  such  intangibles  to  be  reflected  in  rates, 
cannot  adversely  affect  the  public  users  of  the  service.  There 
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is  no  theory  of  logic  or  principle  of  economics  that  can  in¬ 
clude  in  a  rate  base  an  amount  that  has  been  excluded  or 
that  can  collect  from  the  public  in  increased  rates  a  cost  that 
has  been  excluded  by  the  rate-making  body.  An  economic 
theory  which  holds  otherwise  is  at  war  with  realities.  The 
intangible  elements  of  value  in  the  purchase  price,  under 
such  a  policy  as  that  to  which  this  Board  adheres  no  more 
enter  the  rate  base  than  does  the  excess  of  market  over  book 
value  of  the  carrier's  capital  stock.  The  effectiveness  of  this 
method  of  protecting  the  public  through  disallowances  from 
both  investment  and  operating  expense  in  a  rate  proceeding 
would  appear  to  be  so  well  established  in  public  regulatory 
experience  as  not  to  be  subject  to  serious  question.”  United- 
Western ,  Acquisition  Air  Carrier  Property,  (1947)  8  C.A.B. 
298  at  322. 

The  Board,  by  the  above  statements,  intended  to  leave  no 
doubt  when  approving  the  sale  that  the  public  “cannot  be 
adversely  affected”;  that  “there  is  no  theory”  “that  can 
collect  from  the  public  in  increased  rates”;  that  “the  intan¬ 
gible  elements  of  value”  “no  more  enter  the  rate”;  and  that 
“the  effectiveness  of  this  method  of  protecting  the  public” 
is  such  “as  not  to  be  subject  to  serious  question”. 

The  Board  in  its  opinion  of  June  26  states  that  the  opinion 
in  the  route  sale  case  “must  form  the  keystone  of  our  de¬ 
cision  here”  in  this  Western  rate  proceeding.  (Page  6  of 
Opinion  and  Order  E-5467.)  How  does  the  Board  now  pro¬ 
pose  to  protect  the  public  interest  so  emphatically  pro¬ 
claimed  in  that  route  sale  case?  By  recognizing  and  placing 
a  monetary  value  of  $447,000  on  the  route  certificate;  by 
finding  that  the  selling  carrier,  Western,  actually  made  that 
profit ;  by  disregarding  such  profit  as  other  revenue  of  West¬ 
ern,  with  the  result  that  Western  can  now  collect  an- 
3851  other  $447,000  in  subsidy  in  the  mail  rate  from  the 
public — the  very  same  unseen  public  the  Board  was 
so  positive  it  was  protecting  in  the  route  sale  case. 

The  propriety  of  whether  there  should  have  been  a  profit 
on  the  sale  of  a  certificate  is,  of  course,  a  separate  question 
not  before  the  Board  in  this  present  rate  proceeding.  The 
fact  remains,  however,  that  the  Board  now  determines  that 
a  $447,000  net  profit  did  actually  occur ;  and  thus,  the  Board 
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in  this  rate  proceeding  lias  no  discretion  under  the  rate- 
making  section  of  the  Act,  but  must  offset  such  actual  profit 
as  “other  revenue”  against  the  actual  needs  of  Western  for 
a  subsidy.  To  do  otherwise  would  not  only  be  contrary  to 
the  letter  and  spirit  of  the  Act,  but  would  only  aggravate 
the  situation  and  open  wide  the  door  to  the  barter  and  sale 
of  certificates  for  subsidy  for  the  private  gain  of  such  sub¬ 
sidized  carriers  to  the  detriment  of  the  public. 

A  rate-making  principle  which  on  the  one  hand  recognizes 
that  a  carrier  has  made  an  actual  profit  on  the  sale  of  a  route 
certificate  and  on  the  other  hand  refuses  to  offset  this  profit 
against  the  carrier’s  need  for  subsidy  clearly  merits  recon¬ 
sideration  and  is  grounds  for  appealable  error. 

Conclusion 

Accordingly,  the  Postmaster  General  respectfully  peti¬ 
tions  the  Board  in  this  proceeding, 

(a)  to  reconsider  the  ruling  in  its  Opinion  and  Order  of 
June  2(>,  1951  (E-5467)  whereby  the  net  profit  on  sale  of  a 
route  certificate  is  being  disregarded  as  other  revenue  when 
determining  Western’s  subsidy  need;  and 
3852  (b)  to  readopt  the  principle  set  forth  in  its  Order 

E-4870  of  November  24,  1950,  which  takes  into  ac¬ 
count  such  profit  when  fixing  Western’s  subsidy  need. 

Roy  C.  Frank 
(Signed) Roy  C.  Frank 
Roy  C.  Frank 
Solicitor 

Post  Office  Department 

Frederick  E.  Batrus 
(Signed)  Frederick  E.  Batrus 
Frederick  E.  Batrus 
Assistant  Solicitor 
Eugene  J.  Brahm 
(  Signed)  Eugene  J.  Brahm 

Eugene  J.  Brahm 
Chief ,  Air  Mail  Section 
July  27,  1951 

***•#*•*•* 
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3S57  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

Docket  Xo.  2870  ct  al. 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefore,  and 
the  services  connected  therewith,  of 

Inland  Am  Lines,  Inc., 
over  its  entire  system,  and  of 

Western  Air  Lines,  Inc. 

over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Petition  of  Western  Air  Lines.  Inc.. 

For  Rehearing,  Reargument  and  Reconsideration. 

Pursuant  to  the  authority  of  Section  302.11  of  the  Board’s 
Economic  Regulations,  Western  Air  Lines,  Inc.  (herein¬ 
after  referred  to  as  “Western”),  respectfully  petitions  for 
a  rehearing,  reargument  and  reconsideration  of  the  Board’s 
Opinion  and  Order,  Serial  No.  E-5467,  adopted  June  26, 
1951,  in  the  above-entitled  proceeding. 

I 

Specification  of  New  Matter. 

1.  By  Bureau  of  Internal  Revenue  audit  report  dated 
May  1, 1951,  Western  is  liable  for  the  payment  of  $302,784.52 
in  Federal  income  taxes,  applicable  to  the  retroactive 
3858  period  at  issue  in  the  proceeding. 

2.  Petitioner,  with  due  diligence,  could  not  have 
known  or  discovered  said  new  matter  prior  to  the  time  of 
hearing  in  this  case. 
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II 

Specification  of  Errors. 

1.  The  Board  erred  in  adopting  the  so-called  “tax  return 
method”  of  computing  the  allowance  for  Federal  income 
taxes. 

2.  The  Board  erred  in  considering  as  “other  revenue”  the 
profit  from  the  sale  of  Route  68  and  the  profits  from  conces¬ 
sions  operated  by  Western,  in  determining  Western’s  mail 
pay  requirements  for  the  period. 

3.  The  Board  erred  in  finding  that  the  policy  it  announced 
in  the  United-Western,  Acquisition  Air  Carrier  Property 
case  can  be  fulfilled  by  permitting  Western  to  retain  only 
part  of  the  profit  from  the  sale  of  Route  68. 

4.  The  Board,  in  treating  with  the  Route  68  profit,  erred 
in  offsetting  as  deductions  from  the  profit  received  from  the 
sale  of  the  intangibles  certain  losses  and  expenses  incurred 
in  connection  with  the  sale  of  the  tangible  property. 

5.  The  Board  erred  in  adjusting  Western’s  mail  rate  ret- 
roactivelv  to  Mav  1, 1944. 

III 

Grounds  Relied  Upon  in  Support  of  This  Petition. 


A.  Introduction. 

On  December  30,  194S,  the  Board  issued  in  this 
3859  case  a  Statement  of  Tentative  Findings  and  Con¬ 
clusions  and  Order  to  Show  Cause  (Order,  Serial  No. 
E-2333).  By  that  order,  the  Board  proposed  a  final  rate  for 
the  period  May  1,  1944,  through  December  31,  194S,  which 
provided  for  mail  pay  of  $975,000  in  addition  to  that  re¬ 
ceived  under  the  tentative  rate  then  in  effect.  By  Orders, 
Serial  Nos.  E-2506  and  E-2531,  adopted  February  25,  1949, 
and  March  3,  1949,  respectively,  Western  was  awarded  ret¬ 
roactive  temporary  mail  pay  of  $975,000. 

On  November  24, 1950,  the  Board  issued  its  tentative  deci¬ 
sion  and  order  fixing  the  final  retroactive  rate,  holding  that 
Western  had  received  an  overpayment  of  temporary  mail 
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pay  in  the  amount  of  $671,474  for  the  period  May  1,  1944, 
to  December  31,  194S. 

On  June  26,  1951,  the  Board  issued  its  final  decision  and 
order  fixing  the  final  retroactive  rate  of  compensation  for 
Western  for  the  period  May  1,  1944,  through  December  31, 
1948,  in  which  it  found  that  Western  had  received  an  over¬ 
payment  of  temporary  mail  pay  for  the  period  under  con¬ 
sideration  in  the  amount  of  $342,973. 

We  do  not  intend  at  this  time  to  rehash  the  arguments 
made  by  Western  in  its  prior  briefs  to  the  Board  in  this  case. 
This  petition  is  designed  to  supplement  those  two  docu¬ 
ments  with  new  matters  of  law  and  fact  which  the  Board 
should  consider  and  has  said  it  wants  to  consider.  It  is 
apparent  from  the  Board’s  opinion  and  order  disposing  of 
Western’s  exceptions  to  the  tentative  decision  that  at  least 
with  respect  to  the  allowance  for  Federal  income  taxes,  the 
Board  has  not  treated  the  subject  with  finality  as  far  as 
Western  is  concerned.  A  careful  reading  of  footnote 
3860  30  (page  26)  to  the  Board’s  latest  opinion  in  this  case 
indicates  that  in  the  event  the  Board’s  findings  with 
respect  to  the  tax  issue  are  contrary  to  the  facts  of  this  case, 
Western  should  file  a  petition  for  reconsideration  supported 
by  a  proper  affidavit  setting  forth  the  newly  discovered  evi¬ 
dence  relating  to  Western’s  tax  liability,  which  evidence  is 
not  a  part  of  the  present  record.  Accordingly,  this  petition 
is  submitted  in  part  for  the  purpose  of  calling  to  the  Board’s 
attention  certain  new  matters  relating  to  the  issue  of 
whether  or  not  Western  is  entitled  to  a  Federal  income  tax 
allowance  in  this  case. 

By  this  petition,  Western  will  endeavor  to  convince  the 
Board  that  on  the  basis  of  the  Board’s  own  findings,  West¬ 
ern  is  rightfully  entitled  to  additional  mail  pay  over  and 
above  the  Board’s  final  retroactive  rate  in  excess  of 
$500,000. 

In  our  opinion  the  factual  data  which  the  Board  must  con¬ 
sider  in  passing  upon  the  new  issues  raised  by  this  petition 
are  adequately  and  clearly  set  forth  either  in  the  present 
record  or  in  the  Appendices  attached  hereto  and  made  a 
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part  of  this  petition.  If  for  any  reason  a  serious  question  is 
raised  which  tends  to  minimize  the  probative  value  of  the 
attached  Appendices,  it  is  respectfully  requested  that  this 
proceeding  be  reopened  for  the  purpose  of  permitting  'West¬ 
ern  to  introduce  the  information  and  data  contained  in  the 
Appendices  through  a  witness  or  witnesses,  who  will  be 
prepared  to  stand  cross-examination  on  the  subject. 

3SC1  B.  On  the  Basis  of  the  Newly  Adopted  Tax  Re¬ 
turn  Method  Western  is  Entitled  to  a  $488,360  Allow¬ 
ance  for  Federal  Income  Taxes. 

In  its  final  decision  the  Board  has  defined  the  tax  return 
method  to  be  applied  in  past  period  mail  rate  cases  as  mean¬ 
ing— 

“.  .  .  .  the  technique  of  providing  for  a  carrier’s  liability 
for  income  taxes  on  the  basis  of  reliable  evidence  regarding 
the  carrier’s  tax  returns  filed  with  the  Bureau  of  Internal 
Revenue,  together  with  any  adjustments  made  by  the  Bu¬ 
reau  as  of  the  most  recent  practicable  date  prior  to  the 
Board's  order  establishing  final  mail  rates.' '* 

The  Bureau  of  Internal  Revenue’s  audit  of  Western’s 
tax  returns  for  1947  and  1948  was  submitted  to  the  carrier 
under  letter  from  the  Bureau  dated  May  1,  1951.  It  estab¬ 
lished  a  tax  liability  for  Western  in  the  retroactive  period 
at  issue,  which  fact  was  brought  to  the  attention  of  the  Board 
by  counsel  for  the  carriers  during  the  course  of  oral  argu¬ 
ment  on  May  21, 1951.  Evidence  of  that  liability  is  proffered 
herewith  for  inclusion  in  the  record  of  this  case.1 

*  Emphasis  in  quoted  material  added  throughout  unless  otherwise  noted. 

1  Pursuant  to  the  Board’s  request  made  of  Western  through  the  Act¬ 
ing  Chief  of  the  Rates  Division,  Western  submitted  under  date  of  June 
6,  1951,  a  detailed  exhibit  analyzing  Western’s  taxable  income  for  the 
years  1944  through  1948  as  reported  on  Western’s  Federal  income  tax 
returns  and  as  adjusted  by  the  Bureau  of  Internal  Revenue.  Copies  of 
this  exhibit  were  made  available  to  all  parties  and  all  members  of  the 
Board.  Western  offered  to  stipulate  all  of  the  data  contained  in  the 
exhibit  and  certain  data  outlined  in  the  letter  of  transmittal  of  June  6. 
However,  protracted  negotiations  with  Public  Counsel  and  the  Post¬ 
master  General  extending  from  June  6  until  the  issuance  of  the  Board’s 
final  decision  failed  to  culminate  in  an  agreement  with  respect  to  stipulat- 
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3562  The  foundation  for  the  receipt  of  this  newly  dis¬ 
covered  evidence  was  laid  in  the  present  record.  On 

December  15, 1949,  Mr.  J.  J.  Taylor,  Treasurer  for  Western, 
in  testifying  in  this  case  before  Examiner  James  M.  Verner, 
made  it  amply  clear  that  Public  Counsel’s  Exhibit  Xo.  PC- 
47,  on  which  Public  Counsel  and  the  Postmaster  General 
have  relied  as  the  basis  for  establishing  zero  tax  liability, 
did  not  in  fact  reflect  Western’s  actual  tax  liability  for  the 
period  under  review  (Tr.  p.  20G).  Moreover,  Mr.  Taylor 
testified  that  it  was  impossible  at  that  time  to  determine 
Western’s  actual  tax  liability  (Tr.  p.  20S).  He  further 
pointed  out  that  at  that  time  the  Bureau  of  Internal  Revenue 
had  audited  Western's  Federal  income  tax  returns  only 
through  1946,  and,  therefore,  it  was  not  then  known  what 
the  Bureau  of  Internal  Revenue  would  do  with  respect  to 
the  1947  and  1948  tax  returns  (Tr.  p.  211).  Mr.  Taylor  also 
pointed  out  to  the  Examiner  that  until  the  Bureau  of  In¬ 
ternal  Revenue  had  completed  its  audit  of  the  1947  and  1948 
tax  returns,  and  issued  its  report,  it  was  impossible  to  con¬ 
clude  with  finality  whether  the  final  mail  compensation 
received  for  the  period  under  consideration  would 

3563  be  considered  as  income  in  1948  or  1949  or  any  other 
given  year  (Tr.  pp.  203-213). 

In  response  to  the  Board’s  suggestion  contained  in  foot¬ 
note  30,  page  26  of  its  Opinion  and  Order  disposing  of  West¬ 
ern ’s  exceptions  in  this  case,  the  following  described  exhib¬ 
its  and  affidavits  have  been  prepared  and  they  are  attached 
hereto  and  incorporated  herein  by  reference  and  made  a 
part  of  this  petition  for  reconsideration: 


ing  this  material  because  the  other  parties  insisted  that  Western  agree 
to  include  in  the  stipulation  a  provision  that  on  the  basis  of  the  Board’s 
tentative  decision  Western  would  not  suffer  any  actual  tax  liability  for 
the  period  in  question.  Obviously,  Western  could  not  have  stipulated  to 
such  a  provision  because  the  provision  is  contrary  to  fact  and  to  have  so 
stipulated  would  have  constituted  a  waiver  of  certain  of  Western’s  sub¬ 
stantive  rights  in  this  proceeding.  No  doubt,  the  Board  is  familiar  with 
the  letter  of  June  6  and  Western’s  offer  to  stipulate  contained  therein. 
That  that  factual  material  has  not  been  received  and  made  a  part  of  the 
record  is  not  the  fault  of  the  carrier. 


295 


Appendix  No.  1 — Western’s  Actual  Tax  Liability  for  the 
Years  1944  through  1948  as  Established  by  the  Bureau  of 
Internal  Revenue’s  Audit. 

Appendix  No.  2 — Analysis  of  Taxable  Income  as  Reported 
on  Western’s  Federal  Income  Tax  Returns  and  as  Adjusted 
by  Bureau  of  Internal  Revenue  for  the  Years  1944  through 
1948. 

Appendix  No.  3 — Western’s  Actual  Tax  Liability  for  the 
Years  1944  through  1948  on  the  basis  of  Adjustments  Made 
by  Bureau  of  Internal  Revenue  and  Reflecting  Final  Retro¬ 
active  Mail  Pay  Award  Per  Board  Order,  Serial  No.  E- 
5467,  dated  June  26, 1951. 

Appendix  No.  4 — Analysis  of  Taxable  Income  Based  on 
Western’s  Federal  Income  Tax  Returns  for  the  Years  1944 
through  1948  as  Adjusted  by  the  Bureau  of  Internal  Reve¬ 
nue  and  Reflecting  Final  Retroactive  Mail  Pay  Award  Made 
by  Board  Order,  Serial  No.  E-5467,  dated  June  26, 1951. 

Appendix  No.  5 — Affidavit  of  Mr.  J.  Judson  Taylor, 
Treasurer  of  Western  Air  Lines. 

Appendix  No.  6 — Affidavit  of  Mr.  Eugene  J.  Patton,  Man¬ 
ager  of  the  Tax  Department  of  the  Los  Angeles  office  of 
Peat,  Marwick,  Mitchell  &  Co.,  Certified  Public  Ac- 
3864  countants. 

Appendices  1  and  2  should  be  considered  together. 
Appendix  No.  1  establishes  that  on  the  basis  of  Western’s 
tax  returns  for  the  years  1944  through  1948,  as  audited  by 
the  Bureau  of  Internal  Revenue,  the  result  of  which  audit 
is  reflected  in  its  reports  dated  February  17,  194S,  and  May 
1,  1951,  Western  has  an  actual  tax  liability  for  the  rate  re¬ 
view  period  in  the  amount  of  $302,781.52.  Additionally,  that 
on  the  tax  deficiency  of  $302,784.52  the  Bureau  of  Internal 
Revenue  will  assess  Western  interest  estimated  at  $25,000. 
Appendix  No.  2  is  an  analysis  of  the  taxable  income  as  re¬ 
ported  on  Western’s  income  tax  returns  and  as  adjusted  by 
the  Bureau  of  Internal  Revenue  for  the  years  1944  through 
1948.  All  of  the  data  and  information  in  Appendix  No.  2 
are  taken  from  either  the  tax  returns  or  the  Bureau  of  In¬ 
ternal  Revenue’s  audit  reports. 
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In  connection  with  Appendices  1  and  2,  it  must  be  pointed 
out  that  the  tax  liability  of  $302,784.52  (which  would  require 
a  mail  pay  allowance  of  $488,360,  for  reasons  hereinafter 
discussed)  is  based  on  a  determination  that  the  $975,461.20 
retroactive  temporary  mail  pay  received  in  1949  pursuant 
to  Orders,  Serial  Nos.  E-2506  and  E-2531,  adopted  Febru¬ 
ary  25,  1949,  and  March  3,  1949,  respectively,  should  have 
been  reported  as  income  in  194S.  Western  reported  that 
temporary  mail  pay  as  income  in  1949.  However,  the  Bu¬ 
reau  of  Internal  Revenue  ruled  that  inasmuch  as  the  retro¬ 
active  mail  pay  received  in  1949  was  for  services  rendered 
in  1948,  under  I.  T.  3961  (CB  1949 — 2,  p.  35)  such  income 
accrued  for  Federal  income  tax  purposes  in  1948.  This  ac¬ 
counts  for  the  adjustment  in  item  8  of  Appendix  No.  2 
3865  Another  significant  adjustment  made  by  the  Bu¬ 
reau  of  Internal  Revenue  pertains  to  Convair  train¬ 
ing  costs  incurred  in  194S  and  which  Western  deducted  for 
income  tax  purposes  in  that  year.  It  was  ruled  that  this  ex¬ 
pense  must  be  amortized  over  a  five  (5)  year  period  in  con¬ 
formity  with  the  Board's  treatment  of  those  costs  for  mail 
rate  purposes.  This  explains  the  adjustment  in  item  9  of 
Appendix  No.  2. 

Appendix  No.  1  reveals  Western’s  tax  liability  at  the 
applicable  38%  rate  on  the  basis  of  the  “tax  return 
method."  Allowance  of  that  item  ($302,784.52)  would  in¬ 
crease  Western’s  net  taxable  income  to  a  point  that  an  allow¬ 
ance  of  $488,360  would  be  required,  computed  as  follows : 

x  =  Income  Tax  Allowance 
x  =  3S%  (796,838.10  +  x) 
x  =  $302,784.52  +  .3Sx 
.62x  =  $302,784.52 
x  =  $488,360 2 

2 Proof  of  correctness  of  income  tax  allowance: 

Net  Taxable  Income  1944-1948  (Appendix  No.  2)  $  796,838.10 

Add:  Additional  mail  pay  Western  entitled  to  receive 

as  allowance  for  tax  liability  of  $302,784.52  488,360.00 

$1,285,198.10 


Adjusted  Net  Taxable  Income 

Federal  Income  Tax  on  $1,285,198.10  at  38% 


$  488,360.00 
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On  the  basis  ol  the  Board’s  final  decision  in  this  proceed¬ 
ing  Western’s  retroactive  mail  pay  for  the  period  is  reduced 
Ironi  $975,461.20  to  $632,488.20.  Notwithstanding  that  re¬ 
duction,  Western  will  still  have  actual  tax  liability.  How¬ 
ever,  on  the  basis  of  the  Board’s  “ tax  return  method ”  as 
defined  in  its  final  opinion,  Western  is  entitled  to  an 

3566  income  tax  allowance  of  $488,360  in  order  to  pap  the 
existing  tax  liability  of  $302,784.52,  plus  an  additional 

allowance  for  interest  due  on  the  tax  deficiency.  On  the  other 
hand,  if  the  Board  decides  to  abandon  or  modify  its  an¬ 
nounced  “tax  return  method”  in  order  to  reflect  the  de¬ 
crease  in  retroactive  mail  pay  and  make  its  allowance  on 
that  basis,  Western  will  still  be  entitled  to  an  allowance  for 
Federal  income  taxes  of  $278,175.39,  plus  interest,  in  order 
to  underwrite  an  actual  tax  liability  of  $172,468.76. 

Inasmuch  as  Western's  tax  returns  for  1944,  1945  and 

1946  have  been  signed  off  by  the  Bureau  of  Internal  Reve¬ 
nue  and  Western  has  accepted  the  Bureau's  audit  of  the 

1947  and  194S  returns.  Western  will  probably  pay  the  tax 
liability  of  $302,784.52.  plus  $25,000  interest  thereon,  within 
the  next  thirty  (30)  days.  At  this  late  stage  it  does  not  ap¬ 
pear  likely  that  it  will  be  possible  to  effect  any  further 
amendment  to  the  1947  and  1948  returns  and  audit.  Assum¬ 
ing  that  that  situation  prevails,  Western’s  only  other  re¬ 
course,  in  the  event  the  Board  grants  a  tax  allowance  com¬ 
mensurate  to  adjusted  actual  tax  liability,  i.e.,  an  allowance 
of  $278,175.39,  would  be  to  file  for  a  tax  refund,  the  amount 
of  which,  of  course,  would  depend  on  the  amount  of  the 

Board's  final  allowance  for  taxes.3 

3567  Appendix  No.  4  has  been  prepared  in  order  to  es¬ 
tablish  Western’s  actual  taxable  income  for  the  pe¬ 
riod  under  the  Board's  final  decision  in  this  proceeding,  i.e., 
reducing  retroactive  mail  pay  from  $975,461.20  to  $632,- 

3  Assuming  tax  liability  on  taxable  income  as  per  Board’s  final  deci¬ 
sion  (See  Appendix  No.  4)  the  proper  tax  allowance  is  $278,175.39.  There¬ 
fore,  Western  would  have  been  overpaid  $64,797.61  instead  of  $342,973. 
On  that  basis  Western  would  be  entitled  to  a  tax  refund  of  $24,637.05, 
which  would  result  in  a  total  tax  of  $278,175.39,  for  which  allowance  is 
herein  proposed. 
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4SS.20.  With  that  adjustment  the  actual  tax  liability  (not  to 
be  confused  with  income  tax  allowance  as  part  of  the  return 
element)  as  revealed  by  Appendix  No.  3  is  $172,46S.76.  On 
the  basis  of  $172,468.76  tax  liability,  Western  is  entitled  to 
an  income  tax  allowance  of  $278,175.39,  computed  as  t  al¬ 
lows  : 

x  =  Income  Tax  Allowance 
x  =  387c  ($433,865.10 +  x) 
x  =  $1 72,468.76  -f  .3Sx 
.62x  =  $172,468.76 
x  =  $278,1 75. 394 

4  Proof  of  correctness  of  income  tax  allowance : 

Net  Taxable  Income  1944  through  1948  (See  Appendix 

No.  2)  _  $796,838.10 

Deduct  mail  pay  to  be  refunded  per  CAB  Order,  Serial  No. 

E-5467,  adopted  June  26,  1951  342,973.00 

$453,865.10 

Add  additional  mail  pay  to  which  Western  is  entitled  to 
cover  allowance  for  actual  Federal  income  tax  liability  $278,175.39 

Adjusted  Net  Taxable  Income  $732,040.49 

Federal  Income  Tax  on  $732,040.49  at  38%  $278,175.39 

Appendix  No.  5  is  the  affidavit  of  Mr.  J.  Judson  Taylor, 
Treasurer  of  Western,  and  is  considered  to  be  self-explana¬ 
tory. 

Appendix  No.  6  is  the  affidavit  of  Mr.  Eugene  J.  Patton, 
Manager  of  the  Tax  Department  of  the  Los  Angeles  office 
of  the  accounting  firm  of  Peat,  Marwick,  Mitchell  &  Co., 
Certified  Public  Accountants,  and  it  also  is  considered  to  be 
self-explanatory. 

386S  Under  the  Board’s  theory  as  to  the  function  of  the 
tax  allowance,  Western  is  entitled  to  retain  the  re¬ 
turn  on  investment  awarded  free  of  taxes.  This  principle  is 
stated  at  page  19  of  the  Board’s  final  decision : 

“A  third  amount  is  also  provided  to  cover  Federal  income 
taxes  on  the  theory  that  if  the  carrier  must  pay  taxes  on  the 
profit  included  in  the  mail  rate,  it  will  not,  in  fact  receive 
the  fair  and  reasonable  rate  to  which  it  is  entitled.” 

This  is  also  in  line  with  what  the  Board  said  in  its 
amended  statement  in  the  Pan  American  Transatlantic  Rate 
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case,  (Order,  Serial  Xo.  E-4561,  adopted  August  25,  19r)0) : 
“The  tax  allowance  is  basically  included  in  a  mail  rate  be¬ 
cause  for  mail  rate  purposes  income  taxes  have  been  treated 
as  costs,  and  the  rate  is  intended  to  provide  a  profit  margin 
above  all  recognized  costs.” 

Applying  such  principle  to  Western’s  case,  not  only  is  the 
carrier  entitled  to  an  allowance  of  at  least  $172,46S.76  but, 
inasmuch  as  any  allowance  awarded  is  itself  subject  to  in¬ 
come  tax,  the  carrier  is  also  entitled  to  an  additional  allow¬ 
ance  in  the  amount  of  at  least  $105,706.63,  or  a  total  allow¬ 
ance  of  at  least  $278,175.39. 

Moreover,  because  under  the  Board’s  theory  Western 
should  be  left  after  taxes  with  the  profit  element  included  in 
the  mail  rate,  it  follows  that  in  the  circumstances  of  this 
case  allowance  must  also  be  made  for  the  estimated  interest 
on  the  tax  deficiency  amounting  to  approximately  $25,000. 
The  reason  for  that  assessment  of  interest  is  to  be  found  in 
the  workings  of  the  carry-forward,  carry  back  provi- 
3869  sions  of  the  tax  law  and  not  in  any  default  on  the  part 
of  the  carrier.  On  the  basis  of  an  estimated  interest 
expense  of  $25,0005  the  allowance  therefor  comes  to  $40,322, 
computed  as  follows : 

x  ==■  Allowance 
x  =  $25,000  +  -38x 
.62x  =  $40,322 
x  —  $25,000 

In  summation,  it  is  apparent  from  the  foregoing  discus¬ 
sion  and  a  careful  analysis  of  Appendices  1  through  6  that 
on  the  basis  of  the  Board’s  newly  announced  tax  return 
method.  Western  is  entitled  in  this  proceeding  to  an  income 
tax  allowance  of  at  least  $278,175.39,  plus  an  additional  al¬ 
lowance  for  interest. 

5  The  $25,000  interest  on  the  tax  deficiency  is  an  estimated  figure  (See 
Appendices  1,  3  and  5).  However,  if  the  Board  wants  to  withhold  making 
that  allowance  until  it  is  apprised  of  the  exact  amount,  it  is  suggested 
that  this  matter  be  kept  in  abeyance  pending  final  determination.  It  is 
opined  that  the  $25,000  estimate  approximates  actual  liability  and,  there¬ 
fore,  the  car -carrier  is  willing  to  accept  that  figure  as  final. 
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G.  The  Method  Adopted  by  the  Board  for  Determining 
the  Federal  Income  Tax  Allowance  is  Unworkable  and  Will 
Delay  the  Disposition  of  Pending  Rate  Cases. 

Adoption  of  the  “tax  return  method’’  for  determining  the 
income  tax  allowance  in  retroactive  mail  rate  cases  appears 
to  be  another  step  toward  making  the  Board’s  work  more 
difficult  and  complex  without  any  corresponding  benefit  to 
the  public  interest.  Not  too  many  years  ago  the  Board  was 
able  to  dispose  of  mail  rate  proceedings  without  any  unrea¬ 
sonable  delays.  Now  it  takes  the  Board  several  years 
3870  to  process  a  rate  petition  during  which  time  the  car¬ 
rier’s  financial  status  is  indeterminable.  The  situa¬ 
tion  is  becoming  increasingly  worse.  For  example,  in  the 
fiscal  year  1950,  the  Board  issued  S  final  mail  rate  decisions 
for  domestic  carriers,  3  relating  to  trunklines  and  5  to  feed- 
erlines.  With  12  new  final  rate  proceedings  opened  by  peti¬ 
tion  or  by  Board  order  and  only  8  cases  closed,  the  backlog 
of  final  mail  rate  proceedings  increased  from  24  at  the  begin¬ 
ning  to  28  at  the  close  of  that  fiscal  year.0  With  respect  to 
international  and  overseas  carriers,  there  were  21  final  mail 
rate  proceedings  pending  at  the  beginning  of  the  year  and 
although  a  number  of  show  cause  orders  were  issued  by  the 
Board  during  that  period,  the  close  of  the  fiscal  year  1950 
still  found  22  final  mail  rate  proceedings  pending.6  These 
facts  are  pointed  to  not  in  criticism  of  the  Board,  for  we 
know  that  the  Board  is  deeply  concerned  with  this  situation, 
but  because  after  three  years  of  actual  litigation  in  this  pro¬ 
ceeding  and  the  lapse  of  more  than  seven  years  since  the  fil¬ 
ing  of  the  initial  petition  in  this  case,  it  is  our  considered 
opinion  that  probably  one  of  the  principal  reasons  for  the 
unreasonable  delay  experienced  in  this  and  other  rate  pro¬ 
ceedings  is  the  growing  tendency  on  the  Board’s  part,  and 
particularly  on  the  part  of  its  staff,  to  pursue  a  “delusive 
exactness”  which,  in  our  opinion,  is  impossible  of  attain¬ 
ment  by  the  Board  or  any  other  administrative  agency  or 


6  Annual  Report  of  Civil  Aeronautics  Board,  1950,  pp.  12-13. 
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commission  called  upon  to  perform  the  important,  but  com¬ 
plicated,  function  of  rate  fixing. 

3871  Considering  all  that  has  been  written  and  said  in 
this  proceeding  with  respect  to  the  issue  of  appropri¬ 
ate  Federal  income  tax  allowance,  it  is  our  opinion  that 
probably  the  “windfall”  argument  belabored  by  the  pro¬ 
ponents  of  the  so-called  “actual  tax  liability”  method  forms 
the  keystone  of  the  Board’s  decision  to  adopt  the  tax  return 
method.  In  the  preceding  section  of  this  petition  we  have 
demonstrated  that  by  applying  the  tax  return  method,  or 
the  actual  tax  liability  method,  Western  is  entitled  to  an  in¬ 
come  tax  allowance  in  this  case  of  either  $278,165.39  or 
$488,360,  exclusive  of  any  allowance  for  interest.  So  if  there 
is  any  merit  to  the  so-called  “windfall”  argument  in  this 
case,  it  involves  not  $600,000,  as  contended  by  the  Postmas¬ 
ter  General  and  Public  Counsel,  but  between  $100,000  and 
$300,000.  Recognizing  that  in  this  proceeding  involving  a 
fifty-six  (56)  month  period  the  Board  has  had  to  review  re¬ 
ported  non-mail  revenues  approximating  $33,450,000,  and 
expenses  in  excess  of  $38,400,000,  we  submit  that  if  in  fixing 
the  rate  the  Board  comes  within  several  hundred  thousand 
dollars  of  pegging  the  so-called  exact  rate,  it  has  done  not 
only  an  outstanding  and  commendable  job,  but  one  which 
will  be  duplicated  only  in  very  rare  instances  by  the  Board 
or  any  agency.  Time  and  time  again  the  Board  has  said  that 
rate  fixing  is  not  subject  to  mathematical  precision.  On  the 
contrary,  rate  fixing  involves  the  exercise  of  sound  judg¬ 
ment.  In  the  language  of  the  Supreme  Court  of  the  United 
States,  “The  process  of  rate  making  is  essentially  empiric.” 
Board  of  Trade  v.  U.  S.,  314  U.  S.  534,  546,  86  L.  ed.  432,  443 

(1942).  The  result,  at  best,  is  an  informed  estimate. 

3872  That  the  constructive  method  of  computing  the  in¬ 
come  tax  allowance  has  resulted  in  any  “windfall” 

to  the  carriers  involved  in  any  of  the  45  to  50  mail  rate  cases 
decided  by  the  Board  during  the  past  ten  years  in  which  the 
method  was  employed  has;  not  been  demonstrated  in  this 
case.  It  could  not  be,  for  as  the  Board  said  at  page  18  in  its 
final  decision  in  this  case : 
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“ This  appears  to  be  the  first  case  to  have  come  before  us 
in  which  it  has  been  shown  that  the  customary  constructive 
tax  basis  would  result  in  awarding  the  carrier  an  amount 
for  income  taxes  which  has  not  been,  and  will  apparently 
not  be,  disbursed,  and  which  must,  therefore,  be  considered 
a  windfall  to  the  carrier.” 

If  no  “windfalls*’  have  occurred  in  previous  cases,  then 
why  does  it  become  necessary  to  adopt  a  new  method  in 
this  case  about  which  method  the  Board  already  has  said 
that  “in  practice  .  .  .  basic  difficulties  might  well  be  en¬ 
countered  in  the  administration  of  such  a  policy,”  and  “that 
the  determination  of  actual  tax  liability  is  not  considered 
feasible”?  In  effectuating  a  change  in  policy  on  as  impor¬ 
tant  an  issue  as  this,  the  Board  should  require  that  the  pro¬ 
ponents  of  the  actual  liability  method  come  forward  with 
clear  and  convincing  evidence  showing  that  the  practice 
they  propose  to  have  changed  has  resulted  in  the  dissipation 
of  public  funds.  Xo  such  evidence  has  been  produced.  Both 
the  Postmaster  General  and  Public  Counsel  had  the  oppor¬ 
tunity  to  introduce  such  evidence  but  chose  not  to  for  the 
obvious  reason  that  such  proof  is  totally  lacking.  Public 
Counsel  conceded  that  fact  in  oral  argument  before  the 
Board  prior  to  the  issuance  of  the  final  decision  in  this  case 
(Tr.  p.  87).  Therefore,  the  idea  boils  down  to  what 
3873  the  Postmaster  General  has  repeatedly  said  on  brief 
and  in  argument  to  the  Board  in  this  case,  that  is, 
that  the  Board  should  not  concern  itself  with  long-term 
policy  but  should  consider  just  what  prevails  in  Western’s 
case,  and  if  there  is  any  “windfall,”  that  it  should  be  elimi¬ 
nated,  notwithstanding  the  fact  that  this  would  require  an 
important  change  in  policy  which  could  seriously  hamper 
the  Board’s  rate  fixing  ability.  That  position,  however,  does 
violence  to  one  of  the  Board’s  most  important  cardinal 
rules.  The  Board  has  repeatedly  stated  in  mail  rate  pro¬ 
ceedings  that  adoption  of  a  “keyhole  view”  in  rate  making 
is  repugnant  to  the  provisions  of  the  Act  and  what  Congress 
intended. 
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We  are  surprised  that  the  Board,  busily  concerned  with 
problems  of  reorganization,  and  doing  everything  possible 
to  speed  the  handling  and  furtherance  of  mail  rate  proceed¬ 
ings,  should  permit  itself  to  be  convinced  by  such  arguments 
to  the  extent  of  adopting  a  new  policy  which  poses  serious 
and  complex  administrative  problems  that  cannot  be 
brushed  aside  in  such  a  cavalier  fashion  as  suggested  by 
the  proponents  of  the  actual  tax  liability  method. 

Without  trying  to  minimize  the  importance  to  Western 
of  the  tax  allowance  dollars  involved  in  connection  with  this 
case,  we  maintain  that  the  Board  must  bear  in  mind  that 
Western  is  concerned  with  the  application  of  the  tax  return 
method  not  only  in  this  proceeding,  but  also  as  it  applies  to 
future  mail  rate  proceedings.  Therefore,  what  the  Board 
should  really  focus  on  in  this  case  is  the  question  of  whether 
there  is  a  need  for  a  change  in  policy.  It  should  be 
3874  significant  to  the  Board  that  the  Air  Transport  As¬ 
sociation  of  America  intervened  in  this  proceeding 
as  amicus  curiae  and  took  a  very  definite  position  against 
both  the  “hybrid”  method  adopted  in  the  tentative  decision 
and  the  “actual  liability  method”  proposed  by  the  Post¬ 
master  General  and  Public  Counsel.  The  ATA  is  submit¬ 
ting  a  brief  in  this  case  and  in  presenting  oral  argument 
before  the  Board  had  no  “ax  to  grind”  for  Western.  It 
appeared  at  the  request  of  its  entire  membership,  who  un¬ 
doubtedly,  after  having  analyzed  the  proposed  new  tax 
policy,  concluded  that  such  policy  was  not  feasible,  that  it 
was  impossible  to  administer,  that  it  gave  rise  to  many 
inequities  in  fixing  rates,  and  last  but  not  least,  that  it  would 
saddle  the  Board  with  the  responsibility  of  determining 
actual  tax  liability,  a  subject  which  all  readily  admit  is 
fraught  with  complexities. 

We  do  not  intend  to  repeat  the  arguments  made  against 
the  “hybrid”  method  and  the  actual  tax  liability  method, 
for  we  believe  that  those  arguments  have  been  adequately 
discussed  by  Western  and  the  ATA  in  their  briefs  to  the 
Board  and  in  oral  argument.  Suffice  to  say  that  in  our 
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considered  opinion  the  change  in  policy  is  not  justified  on 
the  basis  of  experience.  Need  for  the  change  in  policy  has 
not  been  established.  Therefore,  in  reconsidering  this  mat¬ 
ter  it  is  urged  that  the  Board  give  serious  consideration  to 
supplying  the  answers  to  the  problems  and  questions  here¬ 
inafter  discussed  which  we  think  are  inherent  in  the  appli¬ 
cation  of  the  tax  return  method. 

For  example,  let’s  assume  carrier  A  had  its  retroactive 
rate  finalized  on  December  31,  1950,  that  period  reviewed 
involves  four  years  and  that  as  of  December  31, 1950, 
3S75  the  Bureau  of  Internal  Revenue  has  not  completed 
its  audit  nor  has  it  issued  its  audit  report.  Under 
the  Board’s  tax  return  method,  the  tax  allowance  is  to  be 
based  on  the  tax  returns  filed  by  the  carrier.  However, 
assume  further  that  on  June  1, 1951,  the  Bureau  of  Internal 
Revenue  issues  its  audit  report  and  assesses  a  tax  deficiency 
for  the  period  ending  December  31,  1950.  There  is  no 
question  but  that  under  the  Board’s  theory  the  carrier  is 
entitled  to  be  compensated  for  that  tax  liability  as  part  of 
the  element  of  return.  However,  how  will  recovery  be  ef¬ 
fected?  Will  the  carrier  be  permitted  to  file  a  petition  for 
reconsideration  on  the  grounds  of  newly  discovered  evi¬ 
dence  and  if  so.  will  the  Board  reopen  the  mail  rate  proceed¬ 
ing  involving  the  rate  finalized  as  of  December  31,  1950?  If 
so,  will  other  parties  such  as  Public  Counsel  or  the  Postmas¬ 
ter  General  then  be  permitted  to  raise  any  other  issues  with 
respect  to  that  proceeding?  Or,  if  the  suggested  procedure  is 
not  acceptable,  can  the  carrier  then  file  a  rate  petition  im¬ 
mediately  seeking  recovery  of  the  amount  of  tax  deficiency? 
If  the  carrier  is  on  a  temporary  rate  at  that  time,  i.e.,  June 
1,  1951,  presumably  the  tax  deficiency  might  be  treated  as 
an  additional  cost  of  doing  business  within  that  period. 
However,  if  the  carrier  is  on  a  final  rate,  will  the  filing  of 
a  rate  petition,  limited  to  seeking  recovery  for  tax  de¬ 
ficiency,  open  the  carrier’s  entire  rate?  On  the  basis  of  the 
Board’s  decision  in  this  case,  the  entire  rate  would  be 
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opened  because  the  Board  has  refused  to  recognize  that  a 
rate  petition  may  be  limited  in  nature.  If  the  filing  of  a 
limited  rate  petition  opens  the  entire  rate,  how  will 
3S76  that  procedure  help  solve  the  Board’s  problem  of 
trying  to  keep  carriers  on  a  permanent  rate?  These 
are  but  a  few  of  the  innumerable  questions  which  must  be 
answered.  We  do  not  intend  to  be  “alarmists”  in  the  mat¬ 
ter,  but  under  the  present  tax  structure  many  carriers,  we 
venture  to  say,  will  have  Federal  income  tax  liability  as 
great  as,  or  in  excess  of,  the  amount  of  mail  compensation 
they  may  be  receiving  from  the  government.  Therefore,  the 
possible  discrepancies  will  be  substantial,  not  “minor”  as 
suggested  by  Public  Counsel  in  recent  oral  argument. 

Furthermore,  let’s  assume  again  that  carrier  A’s  rate 
for  a  retroactive  period  is  finalized  December  31,  1950,  at 
which  time  the  Bureau  of  Internal  Revenue’s  audit  has  not 
been  completed.  Under  the  “tax  return  method,”  will  the 
Board  limit  its  determination  of  tax  liability  to  what  the 
returns  disclose,  or  will  it  also  consider  such  liability  as  may 
arise  by  adjustments  after  audit?  If  so,  will  that  determi¬ 
nation  be  final  regardless  of  what  the  Bureau  of  Internal 
Revenue’s  audit  discloses  at  some  future  date?  If  that  pro¬ 
cedure  is  to  be  followed,  and  the  Board’s  language  seems  to 
suggest  that  practice,  then  is  it  not  a  fact  that  the  Board, 
in  effect,  will  estimate  the  tax  liability? 

Additionally,  let’s  assume  that  the  particular  rate  review 
period  and  the  taxable  period  do  not  coincide,  which  will 
probably  be  the  rule  in  most  situations.  On  what  basis 
would  the  Board  apportion  taxes  as  between  the  period 
under  review  and  the  period  not  under  rate  review?  Simi¬ 
larly,  how  would  the  Board  apportion  mail  pay  as 
3877  between  those  two  tax  periods?  Public  Counsel  in 
oral  argument  (Tr.  pp.  82-84)  indicated  that  the 
Board’s  staff  does  that  every  day.  However,  there  is  no 
evidence  in  this  record  as  to  how  that  could  be  accomplished 
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or  that  there  would  be  any  necessity  for  making  such  ap¬ 
portionment.7 

Let’s  assume  a  carrier  operates  more  than  one  division. 
How  would  the  Board  determine  the  actual  tax  liability  for 
each  division?  The  method  suggested  by  Public  Counsel  in 
oral  argument  certainly  is  no  answer  to  the  problem,  par¬ 
ticularly  if  the  carrier  files  consolidated  tax  returns,  as  is 
the  practice  with  a  number  of  carriers. 

How  about  the  case  of  carrier  B  that  is  also  engaged  in 
non-transport  activities  ?  How  would  the  actual  tax  liability 
be  determined  as  between  air  carrier  activities  under  review 
and  non-transport  activities?  Would  it  be  done  by  simple, 
straight  line  allocation  as  suggested  by  Public  Counsel? 
If  so,  what  happens  when  the  loss  carry-over  and  loss  carry¬ 
back  provisions  of  the  tax  law  apply  to  such  a  situation? 

The  foregoing  are  but  a  few  of  the  many,  many  questions 
which  come  to  mind  and  are  bound  to  arise  in  connection 
with  the  administration  of  the  tax  return  method. 
3878  In  our  considered  opinion,  it  would  be  a  mistake  for 
the  Board  to  brush  aside  these  questions  by  merely 
stating  that  they  will  be  answered  when  the  situations  arise, 
because  if  the  change  in  policy  is  to  be  made,  and  this  is  a 
policy  decision  with  respect  to  the  tax  allowance  issue,  then 
the  Board  should  consider  the  possible  disadvantages  and 
problems  resulting  as  well  as  the  alleged  benefits,  particu¬ 
larly  since  there  has  been  no  showing  made  in  this  proceed¬ 
ing  that  application  of  the  constructive  tax  basis  is  contrary 
to  the  public  interest. 

It  has  been  demonstrated  that  the  tax  return  method 
adopted  by  the  Board  in  its  final  decision  is  no  easy  thing 
to  administer  but  further  complicates  the  Board’s  work. 
This  was  considered  the  easy  or  simple  case.  But  applica- 

7  Again  it  must  be  pointed  out  that  only  Western  introduced  evidence 
in  this  case  with  respect  to  the  imponderables  in  the  use  of  an  actual  tax- 
liability  method.  In  fact.  Public  Counsel  has  always  taken  tWb  position 
that  the  income  tax  issue  raised  only  a  question  of  law.  See  Tr.  p.  204 
wherein  Public  Counsel  stated: 

“.  .  .  •  I  think  that  we  are  dealing  now  [talking  about  federal  income 
tax  issue]  solely  with  the  question  of  law  rather  than  with  the  ques¬ 
tion  of  fact . . . .” 
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tion  of  the  adopted  method  here  has  not  proved  simple. 
Accordingly,  we  urge  that  in  rate  proceedings,  the  Board 
adopt  such  policy  as  will  result  in  like  treatment  for  all 
carriers,  is  consistent  with  the  Act,  and  is  easily  adminis- 
trable,  otherwise  the  public  interest  will  not  be  served. 

3879  D.  The  Board  Erred  in  Considering  as  '"Other 
Revenue ”  the  Profit  from  the  Sale  of  Route  68  and 
the  Profits  from  Concessions  Operated  by  Western  in  De¬ 
terminating  Western's  Mail  Pay  Requirements  for  the 
Period. 

The  Civil  Aeronautics  Act  empowers  the  Board  to  fix 
“.  .  .  fair  and  reasonable  rates  of  compensation  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used  and 
useful  therefor,  and  the  services  connected  therewith  .  .  .” 
Section  406(a).  The  Board  is  required  to  consider  in  de¬ 
termining  the  rate  to  be  paid  a  particular  carrier  several 
important  factors,  including  the  cost  for  carrying  the  mail 
and  the  carrier’s  need  for  additional  compensation  which 
“together  with  all  other  revenue”  of  that  carrier  will  be 
sufficient  “to  enable  such  air  carrier  under  honest,  economi¬ 
cal,  and  efficient  management,  to  maintain  and  continue  the 
development  of  air  transportation  to  the  extent  and  of  the 
character  and  quality  required  for  the  commerce  of  the 
United  States,  the  Postal  Service,  and  the  national  de¬ 
fense.”  Section  406(b). 

While  the  legislative  history  of  the  Civil  Aeronautics  Act 
affords  no  conclusive  explanation  of  what  was  meant  by 
Congress  in  Section  406  or  any  part  of  that  section,  at  the 
threshold  of  every  determination  of  so-called  “subsidy” 
mail  pay,  the  Board  is  confronted  with  a  problem  of  statu¬ 
tory  construction  which  the  Board  has  described  as  at  times 
“most,  difficult.”8  In  simple  language,  the  question 

R  “The  meaning  of  ‘all  other  revenue  of  the  air  carrier'  which  the  Board 
is  required  to  consider  in  fixing  fair  and  reasonable  mail  rates  under  Sec¬ 
tion  406(b)  is  one  of  the  most  difficult  phrases  in  the  entire  Act  to  inter¬ 
pret.”  Pan  American  Airways,  Inc.,  Transatlantic  Mail  Rates,  8  C.A.B. 
267,  289  (1947). 
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3SS0  is  whether  the  phrase  “all  other  revenue  of  the  air 
carrier”  is  all-embracing  or  whether  a  restrictive 
meaning  was  intended  by  Congress.  If  the  latter  was  in¬ 
tended,  the  Board,  of  course,  is  bound  to  observe  that  mean¬ 
ing. 

In  its  brief  in  support  of  exceptions  to  the  Board's  tenta¬ 
tive  decision  in  this  case.  Western  indicated  the  background 
of  the  language  which  Congress  enacted  into  law  as  Section 
406  of  the  Civil  Aeronautics  Act  and  illustrated  that  similar 
language  in  other  statutes  which  was  equally  broad  or 
broader  in  literal  meaning  had  been  interpreted  judicially 
to  have  a  less-inclusive  content.  Thus,  under  Section  6(e) 
of  the  Aii‘  Mail  Act  of  1934,  the  Interstate  Commerce  Com¬ 
mission  was  enjoined  to  consider,  in  fixing  and  determining 
the  fair  and  reasonable  rates  of  compensation  for  the  trans¬ 
portation  of  mail  by  air,  the  carrier's  “revenue  and  profits 
from  all  sources,*'  among  other  things.  Yet,  when  con¬ 
fronted  with  the  contention  that  that  provision  was  intended 
to  mean  strictly  what  it  says,  i.e.,  revenue  and  profits  from 
every  conceivable  source,  the  Commission  rejected  that 
proposition  as  not  within  the  contemplation  of  the  Air  Mail 
Act.  Air  Mail  Compensation,  206  I.C.C.  675  (1935). 

Western  does  not  contend  necessarily  that  the  Board  is 
bound  to  exclude  from  “all  other  revenue"  those  items 
which  the  Interstate  Commerce  Commission  has  excluded 
as  not  being  within  the  scope  of  “revenue  and  profits  from 
air  sources."  Western  does  contend  however,  that  the 
reasoning  by  which  the  Interstate  Commerce  Com- 
3S81  mission  reached  various  decisions  is  proper  and  is 
the  rationale  which  Congress  intended  the  Board  to 
employ  in  its  mail  rate  deliberations.9 

True,  there  are  significant  differences  which  can  be  de¬ 
scribed  between  the  Civil  Aeronautics  Act  and  the  Railway 
Mail  Pay  Act  of  1916  and  the  Air  Mail  Act  of  1934.  The 
Board,  however,  failed  to  state  that,  even  though  the  Air 

9  “Rates  for  the  carriage  of  mail  would  be  fixed  ....  in  the  same  man¬ 
ner  as  the  Commission  now  fixes  the  air  mail  rates  for  all  domestic  air¬ 
mail  carriers.”  House  Report  No.  911,  75th  Congr.,  1st  Sess.,  p.  18. 
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Mail  Act  was  preoccupied  with  mail  service  and  a  route 
concept,  a  subsidy  was  provided  for  under  airmail  con¬ 
tracts.  Chicago  and  Southern  Air  Lines ,  Inc. — Mail  Rates 
for  Route  Xos.  8  and  53,  3  C.A.B.  161,  189  (1941).  A  strict 
interpretation  of  the  phase  “revenue  and  profits  from  all 
sources"  obviously  would  have  permitted  offsetting  all  such 
revenue  against  the  mail  pay  need  of  a  route.  Yet,  the 
Interstate  Commerce  Commission  ruled  that  Congress  did 
not  intend  an  all-inclusive  meaning  to  attach  to  the  language 
of  the  statute.  Similarly,  we  maintain  that  Congress  did 
not  intend  “all  other  revenue”  to  embrace  every  conceivable 
form  of  income  realized  by  the  holder  of  a  certificate  of 
public  convenience  and  necessity  authorizing  the  trans¬ 
portation  of  mail  by  aircraft. 

Once  that  proposition  is  admitted,  and  it  has  been  ad¬ 
mitted  by  the  Board,10  the  interpretation  of  the 
38S2  statute  becomes  a  matter  of  pricking  out  a  line  be¬ 
tween  what  is  and  what  is  not  “other  revenue.”  To 
the  extent  the  Board  is  purporting  to  rule  in  this  case,  or 
in  effect  is  ruling,  that  it  has  the  power  to  consider  income 
of  the  carrier  from  all  sources,  on  the  face  of  its  decision 
the  Board  has  erred.  If  that  is  not  the  import  of  the  final 
decision  in  this  case,  although  there  is  reason  to  believe  that 
it  is,11  Western  contends  that  the  Board  has  con- 

10  In  determining  Pan  American’s  Transatlantic  Mail  Rates,  the 
Board  declared  that  the  statutory  language  “could  hardly  have  been  in¬ 
tended  to  include  revenues  from  every  possible  source  unless  the  Act  had 
intended  that  air  carriers  should  not  be  permitted,  at  least  so  long  as 
they  might  receive  subsidy  mail  pay,  to  engage  or  invest  in  non-air- 
carrier  activities.  Yet  there  is  no  indication  in  the  Act  that  such  was  its 
intent.  Clearly,  in  determining  need  we  could  not  consider  net  losses 
sustained  by  a  carrier  in  non-air-carrier  activities.  To  do  so  would  result 
in  Government  subsidization  of  such  activities  through  mail  payments 
without  any  statutory  authority  therefor.  Yet  if  we  were  to  consider  the 
profits  from  such  activities  to  reduce  need,  we  would  place  the  carrier  in 
the  position  of  standing  all  losses  from  such  activities  but  reaping  no 
benefits  from  the  profits  so  long  as  it  remained  on  a  subsidy  basis.” 
Pan  American  Airways ,  Inc.,  Transatlantic  Mail  Rates,  8  C.A.B.  267, 
290  (1947). 

n  In  the  tentative  decision  in  this  case,  the  Board  declared  that  “the 
mandate  of  the  Act  for  underwriting  the  operations  of  need  carriers 
includes  the  corollary  consideration  that  all  revenues  generated  by  the 
air  carrier  be  used  first  to  reduce  the  contribution  of  the  Government, 
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3553  sidered  <.*ertain  items  of  income  realized  by  Western 
as  ‘‘other  revenue”  which  were  not  intended  by  Con¬ 
gress  to  be  treated  as  “other  revenue”  within  the  meaning 
of  Section  400(1)). 

Without  reiterating  the  whole  of  Western's  argument 
concerning  this  phase  of  the  matter  (the  argument  appears 
at  pp.  1 1  thru  17  and  pp.  30-32  of  Western's  brief  of  January 
10,  197)1),  Western's  position  is  that  neither  the  profit  from 
the  sale  of  Route  68  nor  the  profits  from  the  operation  of 
restaurants,  concessions,  and  slot  machines  can  be  so  re¬ 
lated  to  any  air-carrier  activity  engaged  in  by  Western  as 
to  permit  their  consideration  as  “other  revenue  of  the  air 
carrier.”  Is  the  Board  willing  to  underwrite  losses  which 
occur  in  transactions  of  the  type  involved?  If  it  would  have 
no  statutory  authority  to  do  that,  it  ought  not  to  consider 
profits  from  those  sources  as  “other  revenue/ 1  otherwise 
the  carrier  would  be  obliged  to  stand  the  losses  without 
benefit  of  the  profits.  Pan  American  Airways,  Inc.,  Trans¬ 
atlantic  Mail  Rates,  S  C.A.B.  267  (1947).rj  Western  does  not 
concede  and  is  not  ready  to  concede,  as  the  Board  puts  it, 
that  profits  from  the  operation  of  restaurants  may  be  in¬ 
cluded  as  “other  revenue.”  We  chose  to  emphasize  the 
income  from  slot  machines,  because  that  type  of  operation 
seemed  so  utterly  unrelated  to  any  air  carrier  activity 

3554  engaged  in  by  Western  as  to  dictate  elearlv  the  ex- 


unless  compelling1  reasons  dictate  otherwise.”  Order  Serial  No.  E-4870, 
November  24, 1950,  p.  14. 

In  the  final  decision  in  this  case,  the  Board  declared,  “.  .  .  this  profit 
[from  the  sale  of  Route  68]  was  clearly  part  of  ‘all  other  revenue'  of 
Western  during  the  period  under  review. ‘The  language  of  Section  406(b) 
of  the  Act  can  hardly  be  read  otherwise  .  .  .  Western’s  net  profit  from 
the  operation  of  restaurants,  concessions,  and  slot  machines  is  undoubtedly 
part  of  the  carrier’s  ‘all  other  revenue,’  and  we  are  aware  of  no  considera¬ 
tion  which  advises  against  charging  this  revenue  to  the  carrier’s  need 
for  mail  compensation.”  Order,  Serial  No.  E-5467,  June  26,  1951,  pn 
4.  5, 11. 


12  In  contrast  to  its  reasoning  in  the  cited  case,  the  Board  saw  fit  to 
remark  in  the  tentative  decision  in  this  case,  “The  question  as  to  whether 
the  loss  would  be  underwritten  with  mail  pay  is  not  controlling  in  deter¬ 
mining  whether  the  revenue  should  be  considered  as  reducing  mail  pay.” 
Order,  Serial  No.  E-4870,  November  24,  1950,  p.  13n.  Compare  Alaska 
Airlines,  Inc.,  Mail  Rates,  9  C.A.B.  759  (1948). 
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elusion  of  such  income  from  “other  revenue”  for 
mail  pay  purposes.  In  Western’s  opinion,  the  operation  of 
slot  machines  represents  the  “lowest  common  denomina¬ 
tor”  of  the  type  of  activity  which  is  not  related  to  air- 
carrier  operations.  The  hyperbole  adopted  by  the  Board 
in  relating  the  operation  of  slot  machines  to  Western’s  air- 
carrier  activities  at  Las  Vegas  demonstrates  the  extent  to 
which  the  Board  has  gone  in  this  case  in  invoking  the  “other 
revenue”  provision  of  Section  406(b)  to  decrease  Western’s 
mail  pay  need  for  the  period  in  question. 

With  reference  particularly  to  the  sale  of  Route  68,  the 
Board  is  confronted  with  a  transaction  involving  the  sale 
of  capital  assets  resulting  in  a  gain  to  Western.  It  appears 
significant  to  us  that  were  the  Board  in  this  case  fixing  a 
retroactive  service  rate  it  could  not  consider  the  profit  from 
that  sale  in  determining  the  cost  of  carrying  the  mail.  Only 
when  the  so-called  “subsidy”  factors  of  Section  406(b)  are 
involved  can  the  Board  consider  the  “other  revenue”  of 
the  carrier.  Federal  subsidy  is  not  new,  and  the  govern¬ 
ment's  intent  as  to  one  type  of  subsidy  ought  to  bear  a  rela¬ 
tionship  to  its  intent  as  to  other  subsidies,  generally  and  in 
particular.  Under  the  Air  Mail  Act  of  1934,  the  Interstate 
Commerce  Commission  has  excluded  many  forms  of 
“revenue”  in  fixing  mail  rates,  on  the  ground  that  Congress 
did  not  contemplate  their  inclusion.  With  respect  to  the 
operating-differential  subsidy  to  the  Merchant  Marine, 
capital  gains  and  capital  losses  are  expressly  to  be  disre¬ 
garded.  46  U.S.C.A.  §1176.  Under  the  Civil  Aero- 
3885  nautics  Act,  there  is  nothing  to  indicate  that  Con¬ 
gress  intended  capital  gains  and  capital  losses  to  be 
considered  by  the  Board  in  the  determination  of  a  carrier’s 
need. 

While  “revenue”  often  is  utilized  as  a  generic  term,  it  is 
susceptible  of  a  narrower  meaning.  Congress  could  have 
meant  in  this  instance  “revenue”  derived  solely  from  the 
operation  of  aircraft  under  certificates  of  public  convenience 
and  necessity.  That  that  was  the  congressional  intent  com- 
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ports  with  the  Interstate  Commerce  Commission’s  interpre¬ 
tation  of  what  Congress  had  in  mind  in  the  Air  Mail  Act. 
It  is  the  only  reasonable  interpretation  of  a  statute  which 
relates  the  need  of  a  carrier  to  the  maintenance  and  con¬ 
tinued  development  of  air  transportation  to  the  extent  and 
of  the  character  and  quality  required  for  the  commerce  of 
the  United  States,  the  Postal  Service,  and  the  national 
defense. 

E.  The  Policy  Pronounced  in  the  Acquisition  Case  Ap¬ 
plies  to  the  Entire  Profit  Realized  from  the  Route  6S  Sale. 

The  Board  is  absolutely  right  in  concluding  in  its  final 
decision  that  the  views  of  the  majority  of  the  Board  in  the 
United-Western,  Acquisition  Air  Carrier  Property  case,  8 
C.A.B.  29S  (1947),  must  form  the  “keystone”  of  its  decision 
in  this  proceeding.  The  Board’s  decision  in  the  Acquisition 
case  states  very  clearly  the  policy  which  must  control  as  to 
whether  the  profit  from  the  sale  of  Route  68  shall  be  applied 
to  reduce  Western’s  need  for  mail  pay  for  the  period  under 
review.  The  considerations  spelled  out  in  that  case  bottom 
the  policy  arguments  of  Western  and  the  ATA  in  this  pro¬ 
ceeding.  It  is  gratifving,  to  sav  the  least,  to  see  that  the 
Board  has  now  recognized  in  its  final  decision  in  this 
3886  case  the  importance  of  the  considerations  which  must 
control  the  final  disposition  of  the  profit  from  the 
sale  of  Route  6S  and  has  taken  the  opportunity  in  its  final 
opinion  to  reaffirm  in  principle  the  declaration  of  policy 
made  by  the  Board  in  the  Acquisition  case,  by  declaring 
that — 

“In  order  to  avoid  the  danger  of  confining  the  present  air 
pattern  to  a  rigid  mold,  and  to  continue  to  encourage  volun¬ 
tary  action  by  the  carriers,  we  believe  that  the  incentive  of 
profit  which  may  be  derived  from  the  sale  of  a  route  so 
clearly  approved  in  the  Acquisition  case  should  be  pre¬ 
served  here.” 

However,  if  the  views  of  the  majority  of  the  Board  in  the 
Acquisition  case  form  the  “keystone”  of  the  Board’s  de- 
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cision  in  this  proceeding,  then  it  follows  that  Western  should 
be  entitled  to  retain  the  entire  profit  realized  from  the 
Route  68  sale  transaction.  At  no  time  and  at  no  place  in 
the  Board's  opinion  in  the  Acquisition  case  did  it  state, 
indicate,  suggest  or  imply  that  the  allowance  of  only  a 
“part”  of  the  commercial  profit  to  be  realized  from  the 
then  proposed  transaction  would  be  sufficient  incentive  to 
bring  about  the  improvement  of  the  air  pattern  through 
voluntary  action  by  the  carriers.  In  the  Acquisition  case 
the  Board  was  only  thinking  in  terms  of  the  profit  on  the 
entire  transaction.  For  the  Board  to  now  conclude  that  it 
accepts  and  does  justice  to  the  views  of  the  majority  in  the 
Acquisition  case  if  it  permits  Western  to  retain  a  part  of 
the  profit  from  the  sale  transaction,  is,  at  best,  an  adminis¬ 
trative  compromise.  The  record  in  the  Acquisition  case 
makes  it  amply  clear  that  the  sale  of  the  route  was  condi¬ 
tional  on  the  sale  of  the  aircraft  and  other  tangible 
38S7  property  (Tr.  p.  49,  Docket  No.  2839).  Additionally, 
United  would  not  have  been  able  to  operate  Route  6S 
at  the  time  of  the  sale  unless  it  acquired  the  aircraft  and 
facilities  that  Western  utilized  in  providing  service  over 
Route  68. 

The  Board  assumes  that  if  Western  had  sold  the  oper¬ 
ating  property  and  the  equipment  involved  in  the  transfer 
of  Route  68  without  reference  to  the  certificate  and  other 
intangibles,  that  there  would  have  been  ample  authority  for 
holding  that  the  profit  from  the  sale  of  the  tangible  property 
should  be  applied  to  reduce  the  carrier's  need  to  be  met  by 
mail  pay.  But  Western  would  never  have  sold  the  tangible 
property  separately.  The  indisputable  facts  of  record  in 
the  Acquisition  case  are  that  but  for  the  sale  of  Route  6S 
Western  would  not  and  could  not  have  sold  the  aircraft  and 
equipment  in  question  for  the  obvious  reason  that  the 
equipment  and  facilities  would  have  been  required  in  con¬ 
nection  with  the  continued  operation  of  Route  68.  In  fact, 
if  Western  had  disposed  of  any  of  its  aircraft,  it  would  have 
been  most  difficult,  if  not  impossible,  for  Western  to  have 
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provided  adequate  service  over  Route  6S  and  at  the  same 
time  inaugurate  service  north  of  San  Francisco  to  Portland 
and  Seattle.  Any  assumption  on  the  part  of  the  Board  in 
this  case  that  Western  could  have  sold  four  aircraft  and 
other  equipment  ‘‘without  reference  to  the  certificate  and 
other  intangibles”  does  violence  to  the  realities  and  practi¬ 
cal  business  aspects  of  the  situation.  Xo  matter  how  the 
Board  may  cut  the  pie  in  endeavoring  to  effect  a  compro¬ 
mise  in  this  proceeding  of  the  Board's  policy  pronounce¬ 
ment  in  the  Acquisition  case,  the  irrefutable  fact 
38SS  remains  that  the  sale  of  the  aircraft  and  equipment 
was  part  and  parcel  of  the  transaction  involving  the 
sale  of  Route  68. 

Accordingly,  it  appears  to  us  that  the  Board  has  gone 
only  part  way  in  making  the  views  of  the  majority  in  the 
Acquisition  case  the  “keystone”  of  its  decision  in  this  pro¬ 
ceeding.  The  Board  is  on  sound  ground  as  far  as  it  has 
gone.  But,  to  accomplish  what  was  intended  by  the  majority 
of  the  Board  in  the  Acquisition  case,  the  Board  must  in  this 
proceeding  permit  Western  to  retain  not  only  the  profit 
from  the  sale  of  the  intangibles  but  also  the  profit  from  the 
sale  of  the  tangible  property  transferred  in  connection  with 
the  sale  of  Route  6S.  Therefore,  it  is  respectfully  urged 
that  the  Board  reconsider  this  matter  in  light  of  the  fore¬ 
going  discussion  and  take  the  action  required  to  make  its 
decision  in  this  case  entirely  consistent  with  the  decision  of 
the  Board  in  the  Acquisition  case. 

F.  The  Met  Profit  Realized  from  the  Sale  of  the  Tangible 
Pro  pert  g  is  $ 529,000  and  not  $ 652,000 . 

Assuming  that  the  Board's  decision  permitting  Western 
to  retain  only  the  profit  on  the  sale  of  intangible  property 
is  within  the  Board's  sound  discretion  and  that  it  represents 
the  exercise  of  sound  judgment.  Western  contends  that  the 
Board  has  erred  in  not  considering  as  proper  offsets  against 
the  profit  from  the  sale  of  the  tangible  property  two  items 
amounting  to  $136.3S9.  In  the  final  decision  in  this  case, 
the  Board  apparently  concluded  that  (1)  miscellaneous 
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charges  relating  to  the  sale  amounting  to  $32,389  and  (2) 

loss  on  the  retirement  of  DC-4  non-rotatable  spare  parts 

amounting  to  $104,000  are  chargeable  as  offsets  against  the 

profit  from  the  sale  of  the  intangible  property  instead 

3SS9  of  against  the  profit  on  the  sale  of  tangible  property, 

as  contended  bv  Western. 

* 

1.  Miscellaneous  Charges  Relating  to  Route  68  Sale 
Amounting  to  $32,389. 

The  miscellaneous  charges  relating  to  the  entire  sale 


transaction  are  as  follows: 

Moving  and  storage  of  material,  etc.  $  3,898 

Legal  Fees  and  Expenses  18,212 

Miscellaneous  Expenses  9,215 

Printing  DC-6  maintenance  manuals  1,06413 


Total  $32,38914 


13  This  item  should  probably  be  eliminated.  It  is  interesting  to  note 
that  with  the  exception  of  this  one  item  the  Postmaster  General  has  taken 
the  position  in  this  case  that  the  remainder  of  the  miscellaneous  charges, 
involving  the  cost  of  moving,  storage,  legal  fees,  etc.,  amounting  to 
$31,325  should  be  allowed. 

14  Exhibit  Nos.  W-53  and  PC-17.  Neither  the  amounts  nor  the  nature 
of  the  expenses  are  in  dispute  because,  as  indicated  by  Public  Counsel  in 
PC-17,  the  information  was  obtained  by  an  “audit  of  the  books  of  the 
carrier  by  personnel  of  the  CAB.” 

By  way  of  explanation,  the  expense  for  the  moving  and 
storage  of  material  was  incurred  in  connection  with  the 
tangible  property  that  was  transferred.  Therefore,  about 
this  item  there  can  be  no  question.  As  to  the  legal  fees  and 
miscellaneous  expenses,  they  were  incurred  in  connection 
with  the  entire  transaction  and,  therefore,  there  should  be 
some  equitable  division  of  those  costs.  For  example,  part 
of  the  legal  expenses  and  fees  were  incurred  in  obtaining 
abstracts  covering  the  ownership  of  the  tangible  property 
transferred,  preparing  Bills  of  Sale,  mortgage  re- 
3890  leases,  etc.  (Exhibit  No.  W-53).  Therefore,  all  in  all, 
with  the  exception  of  the  item  of  printing  DC-6  main¬ 
tenance  manuals,  the  remainder  of  the  expenses  amounting 
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to  $31,325  were  incurred  in  connection  with  the  entire  sale 
and  the  consummation  of  the  sale  involving  both  the  tangible 
and  intangible  property.  Such  being  the  case,  there  should 
be  no  question  about  offsetting  at  least  a  part  of  those  ex¬ 
penses  against  the  prolit  from  the  sale  of  the  tangible 
property.  The  only  question  to  be  answered  is  the  basis 
for  prorating.  It  seems  to  us  that  a  fair  division  would  be 
on  the  basis  of  the  ratio  of  the  sales  price  of  the  tangible 
property  to  the  total  sales  price.15  On  the  basis  of  that 
division,  which  appears  to  be  equitable,  approximately 
$19,000  should  be  charged  as  a  proper  expense  incurred  in 
connection  with  the  sale  of  tangible  property. 

2.  Loss  on  Retirement  of  DC-4  Non-Rotatable  Spare 
Parts  Amounting  to  $104,000. 

That  the  loss  of  $104,000  on  the  retirement  of  DC-4  non- 
rotatable  spare  parts  is  directly  related  and  chargeable  to 
the  Route  6S  sale  transaction  is  conceded  by  the  Board.16 
The  only  question  raised  here  is  whether  the  loss  on  the 
retirement  of  the  DC-4  non-rotatable  spare  parts  should  be 
charged  as  an  offset  against  the  profit  from  the  tangible 
property  or  against  the  profit  from  the  intangible 
3S91  property.  In  our  opinion,  applying  the  Board’s  own 
theory  that  the  profit  from  the  sale  of  the  tangible 
property  should  be  applied  to  reduce  the  amount  of  the 
carrier's  need  for  mail  pay,  it  is  only  fair  and  equitable  that 
a  loss  sustained  in  the  retirement  of  tangible  property  “re¬ 
lated  to  the  operation  of  Route  68”  should  be  offset  against 
the  gain. 

Western  has  been  on  a  permanent  rate  since  January  1, 
1949.  That  rate  was  established  by  the  Board  on  the  basis 
of  an  operation  involving  only  Convair  and  DC-3  aircraft, 
equipment,  parts,  etc.  The  entire  fleet  of  DC-4’s  and  related 
parts  were  disallowed  as  equipment  used  and  useful  in 
connection  with  establishing  the  existing  permanent  rate 

15  Sales  price  of  tangible  property  was  $2,250,000  or  3/5ths  of  the  total 
sales  price  of  $3,750,000. 

16  Tentative  Statement,  p.  31;  tentative  decision  pp.  4  and  41,  Exhibit 
PC-43,  and  statement  of  Mr.  Irons  accompanying  that  exhibit. 
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effective  as  of  January  1,  1949.  So  far  as  the  pending  pro¬ 
ceeding  is  concerned,  December  31,  194S,  is  the  date  estab¬ 
lished  for  the  retirement  of  DC-4  aircraft  and  related  parts. 
Although  as  yet  Western  has  not  disposed  of  its  DC-4  fleet, 
the  fact  still  remains  that  for  the  purpose  of  establishing 
the  rate  for  the  period  under  review,  the  Board  must  pro¬ 
ceed  on  the  basis  that  DC-4  aircraft  and  parts  were  retired 
as  of  December  31,  1948.  To  do  otherwise  would  be  to 
ignore  the  inviolability  of  the  rate  review  period  as  an¬ 
nounced  by  the  Board  in  this  proceeding.  The  evidence  of 
record  (Tr.  pp.  755  and  881)  definitely  establishes  that  as 
of  December  31.  1948,  Western  would  have  incurred  a  loss 
on  the  retirement  of  DC-4  non-rotatable  spare  parts  in  the 
amount  of  $104,000.  As  a  part  of  the  sale,  Western  sold 
several  hundred  thousand  dollars  of  DC-4  spare  parts  to 
United  at  a  substantial  profit,  which  profit  is  included 
3S92  in  the  net  gain  on  tangible  property.  It  follows  that 
the  loss  sustained  by  Western  upon  the  retirement 
of  surplus  DC-4  spare  parts  initially  acquired  for  the  opera¬ 
tion  of  Route  6S  is  properly  chargeable  against  the  gain 
realized  from  the  sale  of  tangibles  in  arriving  at  the  net 
gain  or  loss  from  the  retirement  or  sale  of  tangible  prop¬ 
erty.  In  holding  that  the  profit  from  the  sale  of  tangible 
property  should  be  applied  to  reduce  Western’s  need,  the 
Board  is  relying  on  a  line  of  cases  dealing  with  the  retire¬ 
ment  of  air  carrier  property.  In  connection  therewith  the 
Board  has  always  followed  the  policy  of  considering  gains 
resulting  from  the  normal  sale  of  air  carrier  property  and 
deducting  therefrom  losses  incurred  by  the  carrier  during 
the  same  period  as  the  result  of  the  sale  or  retirement  of 
any  such  property.  The  net  result,  whether  it  be  profit  or 
loss,  is  considered  in  connection  with  establishing  the  car¬ 
rier’s  rate. 

The  loss  on  the  retirement  of  DC-4  non-rotatable  spare 
parts  is  no  different  from  the  loss  on  engine  overhaul  equip¬ 
ment  which  the  Board  in  its  final  decision  has  properly 
offset  against  the  profit  on  the  sale  of  the  tangible  property. 


Both  items  represent  tangible  property  obtained  by  the 
carrier  in  connection  with  its  operation  of  Route  6S  and 
which  became  surplus  to  the  carrier’s  needs  following  the 
transfer  to  United  of  Route  68,  together  with  four  DC-4’s 
and  related  equipment,  and,  therefore,  both  should  be  offset 
against  the  gain  on  tangible  property. 

G.  The  Board  Erred  in  Adjusting  Western's  Mail  Rate 
Retroactively  to  May  1, 1944. 

Throughout  this  proceeding.  Western  has  urged  that  the 
Board  fix  a  retroactive  mail  rate  for  Western,  not 
3S93  for  tiie  entire  period  May  1,  1944,  to  December  31, 
1948,  but  for  a  portion  of  that  period.  A  cut-off  date 
of  January  1,  1946,  has  been  emphasized  because  that  is  a 
significant  date  in  Western’s  operations  during  the  period 
in  question,  contrary  to  the  statement  of  the  Board  in  its 
final  decision  in  this  case  that  that  date  “has  no  special 
significance.’’  (p.  12).  The  factors  which  demonstrate  the 
importance  of  that  date  to  Western  are  set  forth  in  detail 
at  page  20  of  Western’s  brief  to  the  Board,  dated  March 
30. 1950.  They  need  not  be  repeated  here. 

In  support  of  a  January  1, 1946  date.  Western  has  argued 
in  both  of  its  briefs  heretofore  filed,  in  this  case — 

(1)  that  the  petition  which  Western  filed  April  26,  1944, 
was  a  limited  petition  and  did  not  invoke  or  give  the  Board 
jurisdiction  to  enter  upon  a  general  investigation  of 
Western's  rates  retroactively  to  that  date, 

(2)  that  because  the  Board  has  made  no  finding  in  this 
case  of  excessive  earnings  in  1944  and  1945  it  cannot  con¬ 
sider  the  profits  or  any  part  of  the  profits  realized  by 
Western  in  1944  and  1945  in  determining  Western’s  mail 
pay  requirements  for  the  period  in  question,  and 

(3)  that  as  a  matter  of  policy  the  Board  should  not  re¬ 
capture  mail  pay  paid  to  Western  under  temporary  rate 
orders.  The  Board  has  rejected  those  contentions. 

We  do  not  intend  to  repeat  all  of  the  arguments  which 
support  Western’s  position.  They  are  adequately  covered 
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at  pages  10-20  of  Western’s  brief  filed  March  30, 
3S94  1950,  and  pages  40-49  of  Western’s  brief  filed  Jan¬ 
uary  19, 1951. 

However,  Western  does  not  like  to  be  treated  with  dif¬ 
ferently  to  its  detriment.  For  this  reason,  it  lias  insisted 
that  the  Board  is  bound  to  deal  with  Western  as  it  did  with 
Chicago  &  Southern  in  1948.  Chicago  &  Southern  was  be¬ 
fore  the  Board  in  a  ease  which  is  on  all  fours  factually  with 
this  case.  Chicago  and  Southern  Air  Lines,  Inc.,  Mail  Rates, 
9  C.A.B.  786  (194S).  There  is  no  basis  on  which  the  two 
cases  can  lie  distinguished.  Yet,  the  Board  justifies  a 
“closer  scrutiny”  of  Western’s  entire  rate  period  on  the 
ground  of  a  change  of  its  policy  to  embrace  what  it  terms 
“the  better  rule.”  It  is  difficult  to  perceive  just  what  was 
the  “rule”  which  the  Board  applied  in  the  Chicago  <& 
Southern  case.  The  decision  in  that  case  contains  no  state¬ 
ment  of  policy,  which  the  Board  need  overrule  almost  three 
years  later. 

Equally  unconvincing  is  the  Board’s  attempt  to  dis¬ 
tinguish  its  holding  in  Pan  American  Grace  Airways,  Inc., 
Mail  Rates,  3  C.A.B.  550  (1942).  There,  the  Board  decided 
not  to  recapture  excessive  earnings  realized  by  Panagra 
during  the  pendency  of  that  rate  proceeding,  on  the  ground 
that  the  uncertainties  of  wartime  operation  as  well  as  the 
impact  of  recapture  upon  everyday  business  problems  of 
planning  and  financing  in  the  air  transportation  field  pre¬ 
cluded  the  adoption  of  a  policy  which  would  involve  the  re¬ 
capture  of  those  earnings.  The  Board  now  says  that  the 
effective  determinants  of  its  decision  in  the  Panagra  case 
were  “the  fact  of  total  war  and  the  major  role  of  an 
3895  international  air  carrier  in  that  war.”  The  asserted 
differentiation  between  “total  war”  and  the  present 
situation  in  which  this  country  finds  itself  in  Korea  and 
elsewhere  is  but  make-weight  argument  glossing  over  the 
ineptitude  with  which  the  Board  interprets  one  of  its  own 
decisions.  The  Board  states  that  Panagra’s  mail  pay  was 
not  reduced  “because  of  the  uncertainties  of  wartime  opera- 
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tions  as  well  as  .  .  .  [that  carrier's]  requirements  for  oper¬ 
ating  its  international  routes.” 

The  determinants  which  the  Board  in  this  case  finds  to 
have  impelled  the  Board  in  the  Panagra  case  do  not  com¬ 
port  with  what  the  Board  in  other  cases,  following  and 
interpreting  the  Panagra  case,  has  said.  In  a  case  decided 
shortly  after  the  Panagra  case,  Eastern  Air  Lines  was  not 
subjected  to  recapture  even  though  Eastern  had  never  en¬ 
gaged  in  the  “major  role  of  an  international  carrier”  in 
World  War  II.  In  reviewing  Eastern's  retroactive  mail 
rates  and  excessive  earnings  during  the  pendency  of  the 
proceeding,  the  Board  stated : 

“While  it  is  true  that  the  respondent  in  the  Panagra  case 
is  engaged  in  foreign  air  transportation,  the  Board  is  con¬ 
vinced  that  the  principal  reasons  impelling  it  to  decide 
against  recapture  of  mail  compensation  in  that  case  are 
equally  applicable  in  the  instant  proceeding.”  Eastern  Air 
Lines ,  Inc.,  Mail  Pate  Proceeding,  3  C.A.B.  733,  743  (1942). 

On  another  occasion,  called  upon  to  interpret  the  “re¬ 
capture”  cases,  the  Board  declared: 

“We  decided  that  to  recapture  revenues  under  those  cir¬ 
cumstances  would  be  an  unsound  policy,  destructive  of  sta¬ 
bility  and  confidence  in  air  transportation.”  Chicago  & 
Southern  Air  Lines,  Inc.,  Mail  Pates,  1043,  4  C.A.B. 
3896  419  (1943). 

Western  cannot  concede  that  the  considerations  re¬ 
cited  at  pages  564  and  565  of  the  Board’s  decision  in 
the  Panagra  case  were  not  “effective  determinants”  in  the 
refusal  to  reduce  Panagra 's  rates  retroactively. 

That  January  1,  1946,  is  a  “convenient  cut-off  date”  for 
Western  because  prior  to  that  date  it  earned  “substantial 
profits"  which  could  be  screened  off  from  consideration  is 
belabored  by  the  Board.  In  fact,  in  the  tentative  decision 
in  this  case,  the  Board  measures  the  effect  of  eliminating 
that  portion  of  the  rate  period  prior  to  January  1,  1946,  at 
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$885,000  more  mail  pay  than  Western  otherwise  would  be 
entitled  to  receive. 

However,  the  prehearing  conference  report  in  this  case 
recites  the  following  important  issue: 

“If,  from  May  1, 1944,  the  approximate  date  of  filing  of  the 
carrier’s  petition  for  a  revision  of  mail  rates,  to  and  in¬ 
cluding  December  31,  1945,  the  carrier  received  mail  com¬ 
pensation  at  the  rate  of  60  cents  per  ton-mile,  is  the  carrier 
entitled,  in  the  light  of  the  circumstances  in  this  case,  to 
retain  all  the  earnings  realized  under  such  rate?” 

The  Board  has  failed  to  resolve  this  issue,  notwithstand¬ 
ing  that  the  60  cent  per  ton-mile  rate  was  decreed  to  be  a 
service  rate  which  would  compensate  the  carrier  solely  for 
transporting  the  United  States  mail.  Western  Air  Lines, 
Inc.,  Mail  Bate  for  Routes  IS,  19  and  52,  4  C.A.B.  441 
(1943);  Pennsylvania-Central  Airlines  Corporation,  et  al. 
Motions,  8  C.A.B.  685,  687  (1947).  Until  1946,  it  is  evident 
that  Western  was  not  a  “need”  carrier.  For  example,  in 
the  temporary  rate  order  of  April  29,  1947,  Order, 
3S97  Serial  No.  E-4S4,  the  Board  found,  among  other 
things,  that  “Western’s  need  for  mail  compensation 
can  be  met  over  a  limited  period  without  any  necessity  for 
altering  indefinitely  its  status  as  a  service  rate  carrier.”11 
That  is,  prior  to  October  1,  1946,  according  to  the  Board’s 
findings,  Western  had  no  need  for  subsidy  mail  pay  suffi¬ 
cient  to  enable  it  “to  maintain  and  continue  the  development 
of  air  transportation  to  the  extent  and  of  the  character  and 
quality  required  for  the  commerce  of  the  United  States,  the 
Postal  Service,  and  the  national  defense.”  What  was  paid 
to  Western  on  a  60  cent  per  ton-mile  rate  represented  the 
judicially  determined  cost  of  airmail  service,  without  regard 
to  subsidy.  It  was  the  cost  to  the  Post  Office  Department 
of  service  rendered  for  it  by  private  enterprise.  What  the 
Board  prophesied  in  1943  and  1944  would  be  the  result  in 

17  The  cited  order  fixed  temporary  rates  to  be  used  as  the  basis  of  pay¬ 
ment  of  mail  compensation  to  Western  on  and  after  October  1,  1946. 


terms  of  profit  and  loss  of  the  application  of  a  60  cent  per 
ton-mile  rate  to  various  carriers,  including  Western,  has 
been  proved  by  actual  experience.  Results  of  operation 
varied  little  from  the  Board's  estimates. 

Western  does  not  believe  that  the  Board  intended  to 
establish  a  policy  in  this  case  which  would  require  in  a  mail 
rate  proceeding  that  monies  received  in  payment  of  the 
government  s  obligation  to  compensate  for  service  rendered 
on  its  behalf  be  offset  against  “need”  requirements  of 
future  years.  The  effect  of  this  would  be  essentially 
3898  non-payment  or  inadequate  payment  for  that  service. 
However,  the  Board's  decision  to  review  Western’s 


rate  to  May  1,  1944,  has  that  effect. 

Without  attributing  any  inconsistency  to  the  Board’s 
reasoning,  because  we  feel  that  the  Board  has  not  focused 
on  the  matter,  we  call  the  Board's  attention  to  the  following 
language  appearing  on  page  14  of  the  final  decision  in  this 


case : 


“It  is  true  .  .  .  that  the  non-mail  revenues  earned  during 
1944  and  1945  are  included  for  review  with  those  of  1946, 
1947  and  194S  and  are  balanced  against  expenses  during  the 
entire  review  period  so  that  the  existence  of  substantial 
profits  in  1944  and  1945  decreases  the  break-even  need  which 
otherwise  would  result  for  1945, 1947  and  1948  alone.” 

Turning  to  Appendix  Xo.  1  of  the  tentative  decision  in 
this  case,  we  find  that  after  adjustment  by  the  Board  of 
Western’s  reported  break-even  need  for  the  last  eight 
months  of  1944  and  1945,  the  “substantial  profits”  to  which 
the  Board  has  reference  amounted  to  $96,000  and  $44,000, 
respectively.  A  total  of  $140,000  is  a  far  cry  from  the  de¬ 
termined  excess  mail  pay  received  in  the  1944  period  of 
approximately  $432,000  and  in  the  year  1945  of  approxi¬ 
mately  $491,000.  The  evidence  of  record  in  this  case  dis¬ 
closes  that  W  estern  received  during  those  periods  of  time, 
under  the  60  cent  per  ton-mile  rate,  mail  pay  of  approxi¬ 
mately  $420,000  and  $636,000,  respectively.  The  Board  can- 


not  decrease  Western’s  need  in  the  subsequent  years  with¬ 
out  tapping  most,  and  all  in  1944,  of  that  which  represented 
only  the  cost  of  air-mail  service. 

There  is  no  special  magic  in  a  January  1, 1946  date. 
3S99  Western  proposed  it  because,  in  its  opinion,  that  date 
reflected  a  break  in  the  character  of  Western’s  opera¬ 
tions.  Public  Counsel  suggested  that  May  1,  1946,  was  as 
good  a  date  for  cutting  off  the  rate  period.  We  point  out 
that  the  prehearing  conference  report  leaves  open  the  issue 
as  to  whether  the  Board  should  fix  Western’s  retroactive 
rate  for  the  period  May  1,  1944,  to  December  31,  194S,  or 
limit  its  review  to  the  period  January  1,  1946,  to  December 
31,  1948,  or  “another  portion  of  the  period  May  1,  1944,  to 
December  31,  1948.”  Actually  the  significant  date  with  re¬ 
spect  to  Western's  operations  on  a  service  rate  is  October 
1 , 1946,  the  date  on  which  its  status  as  a  service  rate  carrier 
first  was  altered.  According  to  the  Forms  41,  during  the  pe¬ 
riod  May  1, 1944,  to  October  1, 1946,  Western  realized,  before 
taxes,  a  net  income  of  $315,661,  after  offsetting  losses  sus¬ 
tained  in  the  first  nine  months  of  1946  against  the  profits 
of  1944  and  1945.  The  mail  pay  received  during  that  period 
on  the  60  cent  per  ton-mile  rate  and  included  in  arriving  at 
the  above-mentioned  total  net  income  totalled  approxi¬ 
mately  $1,314,000. 

Western  sincerely  requests  that  the  Board  reconsider 
fully  the  effect  of  its  decision  as  to  the  rate  period.  Until 
1946,  the  carrier  was  self-sufficient,  a  service- rate  carrier. 
Post-war  conditions  then  compelled  the  Board  to  supple¬ 
ment  Western’s  finances  by  compensation  which  would  per¬ 
mit  the  carrier  to  maintain  and  continue  the  development 
of  air  transportation  to  the  extent  and  of  the  character  and 
quality  mentioned  in  the  statute.  In  determining  that  sup¬ 
plementary  need,  the  Board  may  not  affect  what  it  has  de¬ 
termined  to  constitute  the  cost  of  air-mail  service. 
3900  Notwithstanding,  its  decision  in  this  case  does  affect 
that  cost,  to  the  extent  that  Western  in  1944  would 
receive  nothing,  and  in  1945,  13.6S  cents  per  ton-mile  for 
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carrying  the  mail.  The  Board  should  set  aside  its  ruling 
as  to  the  rate  period  and  limit  the  review  period  in  this  case 
to  the  period  either  from  January  1,  1946,  or  October  1, 
1946,  on  the  one  hand,  to  December  31,  1948,  on  the  other 
hand. 

H.  Conclusion 

The  final  decision  which  the  Board  adopted  on  June  26, 
1951,  has  in  part  corrected  the  errors  contained  in  its  tenta¬ 
tive  decision  adopted  on  November  24,  1950.  This  petition 
affords  the  Board  an  opportunity  to  consider  certain  new 
matters  as  well  as  to  correct  errors  in  its  final  decision.  The 
Board  should  reconsider  its  final  decision,  and  reopen  this 
proceeding,  if  necessary. 

Respectfully  submitted, 

Paul  E.  Sullivan 
Paul  E.  Sullivan 
Vice  President  and  Secretary 
********** 


WESTERN  AIR  LINES,  INC, 

Western’s  Actual  Tax  Liability  for  the 
Years  19^  through  19^8  as  Established 
By  the  Bureau  of  Internal  Revenue’s  Audit 


Total 

19^8 

1947 

Tax  Liability  as  Per  Tax  Returns  Filed  by  Western 

Claims  for  Refund  Filed  by  Western: 

19^6  loss  carried  back  to  19^  and  19^5 

19^8  loss  carried  back  to  19^7 

Tax  Liability  result  of  Revenue  Agent’s  Adjustments 

.$  802,801.14 

(305,952.66)* 

(496,848.48) 

302,784.52 

-0- 

$  496,848 

(496,848 

302,784 

TAX  LIABILITY  AFTER  ADJUSTMENT  BY  BUREAU  OF  INTERNAL  REVENUE 

Jfc  302,78^.52 

-0- 

ESTIMATED  INTEREST  TO  BE  PAID  ON  TAX  DEFICIENCY 

$  25,000, 

*  Bracketed  figures  indicate  loss. 

Source:  Western  Air  Lines’  Tax  Returns  and  Bureau  of  Internal  Revenue’s  Audit  Reports, 
dated  February  17,  19^8  and  May  1,  1951. 
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Appendix  No.  1 
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WESTERN  AIR  LINES,  INC. 

Western’s  Actual  Tax  Liability  for  the 
Years  19^  through  I9I+8  as  Established 
By  the  Bureau  of  Internal  Revenue’s  Audit 


Item 


tnents 

ETERNAL 

Tf 


Total 

19^8 

19l)7 

19^6 

191*5 

1944 

$  802,801.11+ 

-0- 

$  1)96,81)8.1)8 

-0- 

$  1^8,080.78 

$  157,871.88 

(305,952.66)* 
(496,848.1*8) 
302,781). 52 

(1*96,848.1*8) 

302,78^.52 

(1118,080.78) 

(157,871.88) 

REVENUE  $  302,78^.52 

-0- 

$  302, 781). 52 

-0- 

-0- 

-0- 

$  2 5, 000,00  $  25,000,00 


lureau  of  Internal  Revenue’s  Audit  Reports, 

|51. 


WESTERN  AIR  LINES ,  I 

Analysis  of  Taxable  Income  as  Repo 
Federal  Income  Tax  Returns  and  as 
of  Internal  Revenue  for  the  Years 


Total 


NET  TAXABLE  INCOME  AS  REPORTED  BY  WESTERN  ON  TAX  RETURNS  $  (470, 140.07)* 

Eliminate  net  operating  loss  deduction  taken  on  face  of  tax  return  53, 0**2. 02(A) 

$  (417,098.05) 

ADJUSTeMENTS  MADE  BY  REVENUE  AGENT: 


Add  Additional  Revenue  and  Disallowed  Deductions: 

(1)  Depreciation 

(2)  Amortization 

(3)  Extension  and  Development  Expense 

(4)  Sales  and  Use  Tax 

(5)  Political  Contributions 

(6)  Legal  Expense 

(7)  Corporate  and  Fiscal  Expense 

(8)  Retroactive  Mail  Pay 

(9)  Convair  Training  Costs 

Sub -total 

Less  Non- taxable  Income  and  Additional  Deductions: 

(1)  Capital  Stock  Tax 

(2)  Loss  on  Route  Applications  -  Denied  or  Withdrawn 

(3)  Sales  and  Use  Taxes 

(4)  U.  S.  Army  Air  Force  Contract 

(5)  Depreciation 


Sub -total 

NET  TAXABLE  INCOME  AS  ADJUSTED  BY  INTERNAL  REVENUE 
AGENT  BUT  BEFORE  NET  OPERATING  LOSS  DEDUCTIONS 


$  12,713.06 

81,000.00 
173,420.18 
181.75 
5,000.00 
8,000.00 
8,035.21 

975,461.20 

118,832.02 

$1,387,61*3.1*2 


$  (6,250.00) 
(148,297 .61*) 
(1,417.64) 

(13,066.05) 

(4,823.48) 

$  (173,854.81) 
•$  796,690.56 


NET  OPERATING  LOSS  DEDUCTIONS: 


1946  loss  carried  back  to  1945  and  1944 
1946  loss  carried  forward  to  1947 
1948  loss  carried  back  to  1947 

Tax  exempt  interest  not  deductible  for  carry  forward  or  carry  back  _ 147-54 

NET  TAXABLE  INCOME  AS  ADJUSTED  BY  BUREAU  OF  INTERNAL  REVENUE  $  796,838.10 


_ 1 

$(1,60 


ni 


$  (510 


$  510 


*  Bracketed  figures  indicate  loss. 

Note  (A)  -  3alance  of  1946  loss,  amounting  to  $53,042.02,  not  carried  back  to  1944  and  1945 
was  carried  forward  to  1947  and  deducted  from  face  of  return,  i.e.,  deducted  in 
arriving  at  the  figure  of  $1,307,532.73. 

Note  (B)  -  Additional  mail  pay  awarded  by  CAB  Order  Nos.  2506  and  2531  ,  dated  February  25, 
1949,  and  March  3,  1949  respectively.  Payment  received  in  1949  and  reported  by 
Western  in  1949  tax  return,  however.  Bureau  of  Internal  Revenue  has  now  ruled 
that  it  should  be  reported  in  1948  because  it  was  earned  in  1948. 

Source:  Western  Air  Lines'  Tax  Returns  and  3ureau  of  Internal  Revenue's  Audit  Reports, 
dated  February  17,  1948  and  May  1,  1951. 


Appendix  No.  2 


326 


WESTERN  AIR  LINES,  INC. 

Analysis  of  Taxable  Income  as  Reported  on  Western's 
federal  Income  Tax  Returns  and  as  Adjusted  by  Bureau 
of  Internal  Revenue  for  the  Years  1944  through  1948 


Total 

1948 

1947 

1946 

1945 

;  0:;  TAX  RETURNS 

taken  on  face  of  tax  return 

$  (470,140.07)* 

53, 042.02(A) 

$(1,605,050.07) 

$1,307, 532. 73(a) 
53, 042.02(A) 

$(942,013.89) 

$  370,222.35 

$  (417,098.05) 

eductions: 

se 

$  12,713.06 

81,000.00 
178,420.18 
181.75 
5,000.00 
8,000.00 
8,035.21 
975,461.20 
118,832.02 

975, 46l. 20(B) 
118,832.02 

27,000.00 

80,878.69 

27,000.00 

51,150.02 

181.75 

5,000.00 

8,000.00 

8,035.21 

Sub-total 

Eductions: 

SI, 387,643.42 

lied  or  Withdrawn 

$  (6,250.00) 
(148,297.64) 
(1,417.64) 
(13,066.05) 
(4,823.48) 

$(138,682.64) 

(2,967.40) 

$  (1,934.39) 

(4,547.27) 

(1,856.08) 

Sub -total 

$  (173,854.81) 

REVENUE 

C7I0N3 

$  796,690.56 

$  (510,756.85) 

$1,360,574.75 

$(975,785.24) 

$  461,251.59 

$  510,694.63 

$  (53,042.02) 

(510,694.63) 

$  922,657.90 
53,042.02 

$(461,251.59) 

ry  forward  or  carry  back 

147.54 

62.22 

85.32 

r  INTERNAL  REVENUE 

$  796,838.10 

-0- 

$  796,838.10 

-0- 

-0- 

t0  $53,042.02,  not  carried  back  to  1944  and  1945 
deducted  from  face  of  return,  i.e.,  deducted  in 

',532.73. 

!AJB  Order  Nos.  2506  and  2531,  dated  February  25, 
■veiy.  Payment  received  in  19^*9  and  reported  by 
'ver.  Bureau  of  Internal  Revenue  has  nov  ruled 
>uo  because  It  was  earned  in  1948. 


3304 


1944 

$  399,168.81 


$  12,713.06 
27,000.00 
1*6,391.47 


$  (6,250.00) 
(7,680.61) 
(1,417.64) 
(8,518.78) 


$  461,406.31 


$(461,406.31) 


-0. 


Bureau  of  Internal  Revenue's  Audit  Reports, 

1951. 


WESTERN  AIR  LINES,  INC. 

Western’s  Actual  Tax  Liability  for  the  Years  19^  through 
19^8  on  the  basis  of  adjustments  made  by  the  Bureau  of 
Internal  Revenue  and  reflecting  Final  Retroactive  Mail 
Pay  Award  per  Board,  Order  5-5^67,  dated  June  26,  1951 


19^8  19*»7 


Tax  Liability  as  Per  Tax  Return  Filed 
Claims  for  Refund  Filed  by  Western: 

I9I+6  loss  carried  back  to  19l*l*  and  19^5 
19^3  loss  carried  back  to  19^7 
Tax  liability  result  of  Revenue  Agent’s  Adjustments 


-0-  $  1*96,81*8.1*8 


(1+96, 81*8.1*8)* 
172,1*68.76 


TAX  LIABILITY  AFTER  ADJUSTMENT  BY  INTERNAL  REVENUE  AGENT  -0- 


172 ,1*68. 76(A) 


*  Bracketed  figures  indicate  loss. 


Note  (A)  -  Assumes  that  Western  entitled  to  only  $632,1*88.20  retroactive  mail  pay 
per  CAB  Order  E-5l*67,  dated  June  26,  1951,  instead  of  $975,1*61.20  pre¬ 
viously  awarded  as  temporary  rate. 


WESTERN  AIR  LINES,  INC. 

3  Actual  Tax  Liability  for  the  Years  19^  through 
the  basis  of  adjustments  made  by  the  Bureau  of 
L  Revenue  and  reflecting  Final  Retroactive  Mail 
rd  per  3oard,  Order  S-5*+67,  dated  June  2 6,  1951 

19^8 

-0- 

its  _ 

IS  AGENT  -0- 


$632,1+38.20  retroactive  mail  pay 
L951,  instead  of  $975,^61.20  pre- 
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3905 


$  157,871.88 


.78)  (157,871.88) 


WESTERN  AIR  LINES,  INC. 

Analysis  of  Taxable  Income  based  on  Western’s 
Returns  for  the  Years  19^  through  I9U8  as  Ad 
Internal  Revenue  and  reflecting  Final  Retroac 
made  by  Board  Order,  Serial  No,  E-5U67,  dat 


19**8 

NET  INCOME  AS  REPORTED  BY  WESTERN  ON  TAX  RETURNS  $(l, 605,050. 07)* 

Add  net  operating  loss  deduction  taken  on  face  of  tax  return 

ADJUSTMENTS  MADE  BY  REVENUE  AGENT: 

Add  Unallowable  Deductions  and  Additional  Revenue: 

(1)  Depreciation 

(2)  Amortization 

(3)  Extension  and  Development  Expense 

(4)  Sales  and  Use  Tax 

(5)  Political  Contributions 

(6)  Legal  Expense 

(7)  Corporate  and  Fiscal  Expense 

(8)  Retroactive  Mail  Pay 

(9)  Convair  Training  Costs 

Less  Non- taxable  Income  and  Additional  Deductions: 

Cl)  Capital  Stock  Tax 

(2)  Loss  on  Route  Applications  -  Denied  or  Withdrawn 

(3)  Sales  and  Use  Taxes 
(1*)  U.  S.  Army  Air  Force  Contract 
(5)  Depreciation 

NET  TAXABLE  INCOME  AS  ADJUSTED  BY  INTERNAL  REVENUE  AGENT  BUT 

BEFORE  NET  OPERATING  LOSS  DEDUCTIONS  (853,729.85) (b) 

NET  OPERATING  LOSS  DEDUCTIONS 

19^6  loss  carried  back  to  19^5  and  19^ 

19^6  loss  carried  forward  to  19U7 

191*8  loss  carried  back  to  19^7  853,867.63 

Tax  exempt  interest  not  deductible  for  carry  forward  or  carry  back  _ 62.22 

NET  TAXABLE  INCOME  AS  ADJUSTED  BY  BUREAU  OF  INTERNAL  REVENUE  $ _ -0- 


632,U88. 20(B) 
118,832.02 


*  Bracketed  figures  indicate  loss. 


Note  (A)  -  3alance  of  191*6  loss,  amounting  to  $53,01*2.02,  not  carried  back  to  I9UU  and  19l*5 
was  carried  forward  to  191*7  and  deducted  f^om  face  of  return,  i.e.,  deducted  in 
arriving  at  the  figure  of  $1, 307, 5 33* 73 « 

Note  (B)  -  Assumes  that  Western  entitled  to  only  $632,1*88.20  retroactive  mail  pay  per  CAB 
order  E-5U67,  dated  June  26,  1951,  Instead  of  $975,^61.20  previously  awarded  as 
temporary  rate. 
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3906 


$(942,013.89) 


$  370,222.35 


$  399,168*81 


27,000.00 

80,878.69 


27,000.00 

51,150.02 

181.75 

5,000.00 

8,000.00 

8,035.21 


12,713.06 

27,000.00 

46,391.47 


(138,682.64) 


(1,93^.39) 

(4,547.27) 

(1,856.08) 


(6,250.00) 

(7,680.61) 

(1,417.64) 

(8,518.78) 


(975,785.24)  461,251.59  461,406.31 


922,657.90  (461,251.59)  (461,406.31) 

53,042.02 


1 
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Appendix  No.  5 

3907  AFFIDAVIT 

State  of  California,  County  of  Los  Angeles,  ss: 

J.  Judson  Taylor,  being  first  duly  sworn,  deposes  and 
says : 

1.  That  he  is  an  officer  of  Western  Air  Lines,  Inc.  and 
holds  the  position  of  Treasurer. 

2.  That  in  his  capacity  as  Treasurer,  he  is  responsible 
for  and  familiar  with  the  preparation  of  the  Company’s 
Federal  Income  Tax  Returns. 

3.  That  as  Treasurer,  it  is  his  responsibility  to  approve 
the  payment  of  such  income  tax  assessments  as  may  be  made 
by  the  Bureau  of  Internal  Revenue  pursuant  to  their  audit 
of  Western 's  tax  returns. 

4.  That  he  has  prepared  the  following  identified  exhibits 
which  he  understands  will  be  incorporated  as  Appendices 
to  Western  Air  Lines’  Petition  for  Reconsideration  to  be 
filed  in  Docket  No.  2S70  et  al. 

Appendix  No.  1 — Western’s  Actual  Tax  Liability  for  the 
Years  1944  through  1948  as  Established  by  the  Bureau  of 
Internal  Revenue’s  audit. 

Appendix  No.  2 — Analysis  of  Taxable  Income  as  Re¬ 
ported  on  Western’s  Federal  Income  Tax  Returns  and  as 
Adjusted  by  Bureau  of  Internal  Revenue  for  the  Years 
1944  through  1948. 

Appendix  No.  3 — Western’s  Actual  Tax  Liability  for  the 
Years  1944  through  194S  on  the  Basis  of  Adjustments  Made 
by  Bureau  of  Internal  Revenue  and  Reflecting  Final  Retro¬ 
active  Mail  Pay  Award  Per  Board  Order  Serial  No.  E-5467, 
dated  June  26, 1951. 

Appendix  No.  4 — Analysis  of  Taxable  Income  based  on 
Western’s  Federal  Income  Tax  Returns  for  the  Years  1944 
through  194S  as  Adjusted  by  the  Bureau  of  Internal 
Revenue  and  Reflecting  Final  Retroactive  Mail  Pay  Award 
made  by  Board  Order  Serial  No.  E-5467,  dated  June  26, 
1951. 
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390S  5.  Affiant  further  states  that  the  information  and 

data  contained  in  Appendices  1,  2,  3  and  4  are  true 
and  correct  to  the  best  of  his  information  and  belief  and 
were  obtained  from  the  tax  returns  filed  on  behalf  of 
Western  Air  Lines  for  the  years  1944,  1945,  1946, 1947,  and 
194S,  and  from  the  Bureau  of  Internal  Revenue’s  Audit 
Reports  dated  February  17,  1948,  and  May  1,  1951,  all  of 
which  documents  he  is  familiar  with,  has  examined  carefully 
and  are  available  at  the  Company’s  General  Office,  6060 
Avion  Drive.  Los  Angeles  45,  California. 

6.  Affiant  further  states  that  the  Company  has  been  ad¬ 
vised  by  the  United  States  Treasury  Department  that  on 
the  basis  of  present  returns  and  audits  for  the  period  1944 
through  1948,  it  will  be  required  to  pay  Federal  income 
taxes  in  the  amount  of  $302,784.52.  Additionally,  that  the 
Company  will  be  required  to  pay  interest  on  said  tax  defi¬ 
ciency  in  the  amount  of  approximately  $25,000. 

7.  Affiant  further  states  that  tax  liability  of  $302,7S4.52  is 
based  on  the  inclusion  as  income  in  1948  of  temporary  retro¬ 
active  mail  pay  in  the  amount  of  $975,461.20,  received  in 
1949  pursuant  to  Board  Order  Serial  Nos.  E-2531  and 
E-2506,  dated  March  3,  1949  and  February  25, 1949,  respec¬ 
tively. 

S.  Affiant  further  states  that  on  the  basis  of  the  Board’s 
final  decision  (Order  Serial  No.  E-5467)  and  assuming  that 
the  excess  mail  pay  per  the  Board’s  order  is  deductible  in 
1948  for  tax  purposes,  the  Company’s  total  taxable  net  in¬ 
come  for  the  period  1944  through  1948  is  $453,865.10  and  its 
tax  liability  thereon  at  the  applicable  rate  of  38%  is  $172,- 
468.76.  However,  if  the  Company  is  to  retain  the  fair  and 
reasonable  rate  which  it  is  entitled  to  under  the  Board’s 
final  decision  that  it  must  be  granted  additional  mail  com¬ 
pensation  amounting  to  $278,175.39  instead  of  $172,- 
3909  468.76.  the  latter  amount  being  subject  to  income  tax. 

Furthermore,  that  the  amount  of  $278,175.39  is  com¬ 
puted  as  follows : 
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X  =  income  tax  allowance 
X  =  38%  ($453,865.10 +  X) 

X  -  $172, 468.76 +  .38X 
.62X  =  $172,468.76 
X  =  $278,175.39 

Affiant  further  states  that  on  the  basis  of  the  Board’s 
final  decision,  Order  Serial  No.  E-5467,  dated  June  26,  1951, 
the  retroactive  mail  pay  awarded  for  the  period  1944-1948 
of  $975,461.20  is  reduced  to  $632,4SS.20.  Furthermore,  that 
that  reduction  in  taxable  income  for  1948  will  entitle  the 
Company  to  a  refund  of  part  of  the  tax  liability  of  $302,- 
784.52,  and  assuming  the  Board  grants  an  income  tax  allow¬ 
ance  of  $278,175.39,  the  amount  of  tax  refund  is  estimated 
at  approximately  $24,609.13,  resulting  in  a  net  tax  liability 
to  the  Company  for  the  period  1944  through  1948,  exclusive 
of  estimated  interest  on  tax  deficiency,  of  $278,175.39. 

J.  J udson  Taylor 

Subscribed  and  sworn  to  before  me  this  20th  day  of  July, 
1951 

Earnest  H.  Brown 

Notary  Public  in  and  for  the  County 

of  Los  Angeles,  State  of  California 

My  Commission  expires  December  5, 1952. 
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AFFIDAVIT 

State  of  California,  County  of  Los  Angeles,  ss : 

Eugene  J.  Patton,  being  first  duly  sworn,  deposes  and 
says : 

1.  That  he  is  manager  of  the  Tax  Department  of  the  Los 
Angeles  office,  Peat,  Marwick,  Mitchell  &  Co.,  Certified  Pub¬ 
lic  Accountants,  61S  S.  Spring  Street,  Los  Angeles,  Calif. 

2.  That  employees  in  the  Los  Angeles  office  of  said  firm 
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prepared  the  Federal  corporation  income  tax  returns  of 
W  estern  Air  Lines,  Inc.  for  the  years  1944  through  194S. 

3.  That  he  has  reviewed  the  Revenue  Agent's  reports; 
one  covering  the  returns  for  the  years  1944,  1945,  and  1946, 
and  one  covering  the  returns  for  the  years  1947  and  194S. 

4.  That  he  has  re  viewed  the  Appendices  referred  to  in 
the  Affidavit  signed  by  Mr.  J.  Judson  Taylor,  Treasurer  of 
Western  Air  Lines,  dated  July  20,  1951,  and  finds  that  the 
data  and  information  contained  in  Appendices  1  through  4 
are  true  and  correct. 

o.  That  the  Federal  corporation  tax  liability  of  Western 
Air  Lines,  Inc.,  in  the  aggregate  for  the  years  1944 
3911  through  1948,  on  the  basis  of  the  corporation's  Fed¬ 
eral  tax  returns  as  adjusted  by  the  Revenue  Agent’s 
examinations  referred  to  above,  is  $302,784.52. 

6.  That  assuming  the  excess  mail  pay  per  the  Board’s 
final  decision  (Order  Serial  Xo.  E-5467,  dated  June  26, 
1951)  in  the  amount  of  $342,973  is  deductible  for  Federal  in¬ 
come  tax  purposes  in  1948,  the  tax  liability  in  the  aggregate 
for  the  years  1944  through  1948  will  be  $172,468.76,  as  indi¬ 
cated  in  Appendix  Xo.  3  and  referred  to  in  Mr.  J.  J.  Taylor’s 
affidavit. 

Eugene  J.  Patton 

Subscribed  and  sworn  to  before  me  this  24th  dav  of  Julv, 
1951. 

Lillian  H.  Tryon 
Notary  Public 

My  Commission  expires  February  5, 1954. 


* 


333 


3914  Orders  Serial  Number  E-5782 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
At  Its  Office  in  Washington,  D.  C. 

On  the  12th  Day  of  October,  1951. 

Docket  No.  2870  et  al. 

In  the  matter  of  the  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  of 

Inland  Air  Lines,  Inc. 

over  its  entire  system,  and  of 

Western  Air  Lines,  Inc. 

over  its  routes  within  the  continental  United  States  insofar 
as  authorized  under  its  certificates  for  interstate  air  trans¬ 
portation  and  over  its  routes  between  the  United  States  and 
terminal  points  in  Canada. 

Opinion  and  Order  on  Petition  for  Reconsideration 

On  June  26,  1951,  the  Board  issued  its  final  opinion  and 
order1  disposing  of  exceptions  to  its  tentative  decision  in 
this  proceeding  and  fixing  final  rates  of  compensation  for 
the  transportation  of  mail  by  Western  Air  Lines,  Inc.  (here¬ 
inafter  called  Western),  and  Inland  Air  Lines,  Inc.  (herein¬ 
after  called  Inland),  covering  the  period  May  1,  1944 
through  December  31,  1948,  for  Western,  and  the  period 
March  28,  1947  through  December  31,  194S,  for  In- 

3915  land. 

On  August  1,  1951,  Western  filed  a  petition  for  re¬ 
hearing,  reargument,  and  reconsideration  of  this  opinion 
and  order  which  was  directed  in  large  part  to  the  dollar 
amount  of  the  allowance  for  Federal  income  taxes  in  the 


1  Order  Serial  No.  E-5467. 
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mail  rate.  The  Postmaster  General  also  filed  a  petition  for 
reconsideration  on  July  27,  1951,  objecting  to  that  portion 
of  the  decision  which  permitted  Western  to  retain  the  profit 
on  the  intangibles  realized  from  the  sale  of  Route  No.  6S. 

Applying  the  tax  return  technique,  we  made  no  provision 
in  the  final  decision  for  Federal  income  taxes  for  Western 
since,  on  the  state  of  the  record,  Western  had  no  tax  liabil¬ 
ity.  Although  counsel  for  Western  stated  at  the  oral  argu¬ 
ment  on  exceptions  to  the  tentative  decision  that  as  a  result 
of  an  audit  by  the  Bureau  of  Internal  Revenue  there  was  a 
basis  for  a  tax  allowance,  we  did  not  receive  the  evidence  re¬ 
lated  to  the  tax  claim  until  Western  filed  its  petition  for 
reconsideration. 

Western  now  claims  that  its  tax  liability  amounts  to  $278,- 
17”),  and  requests  that  provision  lie  made  therefor  in  its  mail 
rate.  This  new  claim  does  not  arise  principally  from  newly 
discovered  facts.  It  appears  to  be  based  for  the  most  part  on 
Western's  assumption  that  the  mail  rate  should  include  an 
allowance  for  taxes  on  the  profit  from  the  sale  of  the  route 
which  we  did  not  use  as  “other  revenue’ ’  to  reduce  the  car¬ 
rier’s  “need.” 

The  only  new  matter  regarding  Western’s  tax  liability  is 
the  fact,  set  forth  in  affidavits  accompanying  the  petition, 
that  the  Bureau  of  Internal  Revenue  has  allowed  Western 
to  defer  $118,832  of  Convair  training  expenses  to  be  amor¬ 
tized  over  future  years,  rather  than  treating  this  item  as  a 
charge  to  expense  in  the  year  1948.  Since  Western  was  ob¬ 
viously  aware  of  this  adjustment  to  its  1948  income  tax  re¬ 
turn  prior  to  the  oral  argument  on  May  21,  1951,  the 
3916  carrier  should  have  provided  this  information  for 
the  record  in  time  to  permit  its  consideration  in  our 
final  decision.  Without  this  change  reflected  in  Western’s 
income  tax  return,  it  appeared  at  the  time  of  the  final  deci¬ 
sion  that  Western  had  no  tax  liability  whatsoever.  The 
withholding  of  this  information  from  formal  introduction 
into  the  record  until  this  late  date  cannot  be  justified.  Such 
action  merely  hampered  the  Board  in  the  disposition  of  the 
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case.  While  we  have  considered  this  newly  introduced  data, 
we  have  done  so  only  because  we  do  not  wish  to  penalize  the 
carrier.  However,  we  will  not  sanction  such  a  procedure  in 
future  cases. 

According  to  Appendix  4  of  Western’s  petition,  its  net 
taxable  income  as  adjusted  for  the  period  under  review  and 
for  the  amount  of  mail  pay  we  allowed  in  the  final  decision 
is  $453,865.  However,  this  amount  includes  that  part  of  the 
revenue  from  the  sale  of  Route  No.  6S  which  we  decided 
should  not  be  regarded  as  “other  revenue”.  Accordingly, 
we  are  not  required  to  provide  for  the  taxes  which  are  re¬ 
lated  to  this  revenue.  After  deduction  of  this  profit  from 
the  net  taxable  income  there  is  a  balance  of  only  $6,S65  which 
may  be  considered  as  taxable  income  for  rate-making  pur¬ 
poses.  The  income  tax  on  this  amount  at  a  rate  of  3S  percent 
would  be  $2,609.  However,  the  latter  amount  would  itself 
be  included  as  gross  income  and  be  taxable  accordingly. 
Therefore,  in  order  to  provide  Western  with  sufficient  funds 
to  pay  the  tax  on  this  amount  of  net  taxable  income  includ¬ 
ing  all  the  mail  pay  due  as  a  result,  it  is  necessary  to  in¬ 
crease  the  allowance  for  taxes  to  $4,208. 

Western  also  claims  that  the  Board  should  have  reduced 
by  an  additional  $123,000  the  profit  from  the  sale  of  Route 
No.  68  which  was  taken  as  an  offset  against  “need.”  This 
amount  represents  the  larger  part  of  certain  claimed 
3917  miscellaneous  expenses  related  to  the  sale  of  the 
route,  and  an  estimated  $104,000  loss  on  the  retire¬ 
ment  of  DC-4  non-rotatable  spare  parts. 

In  our  final  decision  we  held  that  since  Western  was  to 
keep  the  profit  from  the  sale  of  intangible  property,  no  ques¬ 
tion  of  offsets  against  Western’s  net  profit  on  intangibles 
was  involved.  Now,  Western  argues  that  $104,000,  the 
amount  of  the  estimated  loss  on  retirement  of  DC-4  non- 
rotatable  spare  parts,  should  be  charged  against  the  profit 
from  the  sale  of  the  tangible  property.  However,  we  find, 
on  re-examining  the  nature  of  this  allowance,  that  West¬ 
ern  ’s  contention  must  be  denied. 
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It  is  clear  that  the  $104,000  amount  we  recognized  as  the 
estimated  loss  as  of  December  31,  194S,  was  an  allowance 
in  the  nature  of  a  reserve  for  a  possible  loss.  The  fact  is, 
however,  as  Western  admits  in  its  petition  for  reconsidera¬ 
tion,  that  the  carrier  has  still  not  disposed  of  its  DC-4  fleet. 
Tt  does  not  deny  that  it  has  been  able  to  use  the  spare  parts 
for  almost  three  years  since  December  31,  1948,  nor  does  it 
assert  that  an  actual  loss  was  incurred.  Moreover,  it  is  com¬ 
mon  knowledge  that  during  the  present  emergency  aircraft 
materials  and  parts  are  in  short  supply  and  that  there  has 
been  a  substantial  increment  in  their  value.  In  any  event,  it 
appears  that  any  loss  actually  incurred  would  easily  be  com¬ 
pensated  for  by  the  reserve  of  $200,000  Western  was  allowed 
to  accrue  against  the  estimated  loss  on  DC-4  non-rotatable 
spare  parts  during  the  period  ended  December  31,  1948. 

Western  contends  that  it  should  be  permitted  to  charge 
$19,000,  or  three-fifths  of  the  so-called  miscellaneous  ex¬ 
penses  of  $32,389,  against  the  profit  from  the  sale  of  the  tan¬ 
gible  property.  The  carrier  arrived  at  this  $19,000  figure  by 
making  an  allocation  on  the  basis  of  the  ratio  of  the  sales 
price  of  the  tangible  property  to  the  total  sales  price  of  the 
route.  Since  there  is  no  evidence  that  the  claimed  miscel¬ 
laneous  expenses  were  incurred  in  proportion  to  the 
3918  sales  value  of  the  respective  kinds  of  property,  we 
cannot  accept  the  proposed  allocation. 

The  carrier  apparently  suggests  this  allocation  because 
it  has  been  able  to  identify  no  more  than  $3,898  of  the  total 
claimed  charges  as  expenses  resulting  from  the  transfer  of 
the  tangible  property.  It  should  be  pointed  out  that  this 
rather  superficial  breakdown  was  presented  for  the  first 
time  in  the  petition  for  reconsideration  of  our  final  opinion. 
The  carrier  has  thus  had  an  opportunity  to  proffer  any 
available  evidence  it  may  have  as  to  the  charges  allegedly 
incurred  against  the  profit  from  the  sale  of  the  tangible 
property.  We  are  satisfied  that  a  charge  of  not  more  than 
$3,898  appears  to  be  warranted  against  the  net  profit  from 


l/O  4 


the  sale  of  the  tangibles  involved  in  the  transfer  of  Route 
No.  6S.2 

Careful  review  of  all  other  matters  raised  in  Western's 
petition  discloses  that  they  involve  no  facts  or  considera¬ 
tions  in  addition  to  those  fully  considered  by  us  in  the  final 
decision  and  do  not  warrant  any  further  change  in  that  de¬ 
cision.  We  have  also  fully  considered  the  contentions  in  the 
Postmaster  General's  petition  for  reconsideration  and  find 
they  do  not  justify  modification  of  our  prior  determinations. 
Western's  request  for  further  hearing  and  argument  is 
without  merit,  particularly  since  the  Board  has  now 
3919  had  the  benefit  of  three  separate  briefs  by  Western, 
its  newly  filed  affidavits,  and  oral  argument  on  two 
occasions.  Therefore,  except  to  the  extent  granted  herein, 
the  petitions  of  both  the  Postmaster  General  and  Western 
are  denied. 

In  view  of  the  foregoing  revision  of  our  final  decision,  we 
find,  as  detailed  in  Appendix  I,  that  Western  is  entitled  to 
receive  total  final  mail  pay  of  $3,917,361.  Since  Western  has 
received  temporary  mail  pay  of  $4,27)2,000  for  operations 
during  the  period  under  review,  we  now  find  that  the  carrier 
has  received  an  overpayment  of  $334,639. 

Accordingly,  It  Is  Ordered  That  : 

1.  Insofar  as  the  opinion  accompanying  Order  Serial  No. 
E-f)467,  adopted  June  26, 1951,  is  inconsistent  with  the  find- 

2  The  effect  of  allowing  this  offset  is  to  increase  from  $4,208  to  $4,295 
the  allowance  for  Federal  income  taxes  computed  on  the  basis  of  Western’s 
tax  return,  discussed  supra  page  2.  The  amount  of  the  increase  is  deter¬ 
mined  as  follows: 


Net  taxable  income  claimed  by  Western  $453,865 

Mail  pay  required  by  offset  against  profit  from  tangibles 

(moving  and  storage  charges)  3,898 

Increase  in  return  to  reflect  inclusion  of  additional  mail 

pay  in  recognized  investment  141 


$457,904 

Deduct  net  taxable  income  not  recognized  for  rate-mak¬ 
ing  purposes  450,898 


Net  taxable  income  recognized  for  rate-making  purposes  $  7,006 

Allowance  for  Federal  income  taxes  at  a  rate  of  38%  $  4,295 


ings  made  herein  the  opinion  shall  be,  and  it  is,  hereby  modi¬ 
fied  in  accordance  with  the  said  findings. 

2.  The  first  part  of  the  second  ordering  paragraph  of 
Order  Serial  No.  E-5467,  adopted  June  26, 1951,  be,  and  it  is, 
hereby  amended  in  its  entirety  to  read  as  follows : 

It  Is  Ordered,  That  the  fair  and  reasonable  final  rate  of 
compensation  to  be  paid  Western  Air  Lines,  Inc.,  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used  and 
useful  therefor,  and  the  services  connected  therewith,  over 
its  routes  within  the  continental  United  States  insofar  as 
authorized  by  its  certificates  of  public  convenience  and  ne¬ 
cessity  for  interstate  air  transportation  and  over  its  routes 
between  the  United  States  and  terminal  points  in  Canada, 
tor  the  period  May  1,  1944- December  31,  1948,  inclusive,  is 
hereby  fixed,  determined,  and  published  to  be  the  amount 
of  $3,917,361. 

3920  3.  Except  to  the  extent  granted  herein,  the  petition 

for  reconsideration  of  Western  be,  and  it  is,  herebv 
denied. 

4.  The  petition  of  the  Postmaster  General  for  reconsid¬ 
eration  be,  and  it  is,  hereby  denied. 

Nyrop,  Chairman,  Ryan,  Lee,  Adams,  and  Gurney,  Mem¬ 
bers  of  the  Board,  concurred  in  the  above  opinion  and  order. 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 
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Appendix  I 


Computation  of  Total  Mail  Pay  Due  Western 


Mail  pay  awarded  in  final  opinion 

Net  profit  on  tangible  property  as  found  in  final 
opinion 

Net  profit  on  tangible  property  after  offset  of 
moving  and  storage  expense  ($3,898) 

Increase  in  break-even  need  owing  to  offset 
Increase  in  return  to  reflect  added  mail  pay  in 
recognized  investment 
Allowance  for  Federal  income  taxes 


$3,909,027 


$652,000 

648,102 

3,898 

141 

4,295 


Total  increase  in  mail  pay 
Total  mail  pay  due  Western 


$  8,334 

$3,917,361 
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STATEMENT  OF  QUESTIONS  PRESENTED. 

Basic  Questions. 

1.  Does  the  term  “fair  and  reasonable  rates  of  com¬ 
pensation  for  the  transportation  of  mail  by  aircraft”  in 
Subsection  406(a)  of  the  Civil  Aeronautics  Act  contem¬ 
plate  a  subsidy? 

2.  Does  the  term  “all  other  revenue  of  the  air  carrier” 
in  Subsection  406(b)  of  the  Act  permit  the  Civil  Aero¬ 
nautics  Board  in  fixing  airmail  rates  to  consider  income 
of  an  air  carrier  other  than  revenue  derived  from  the 
carriage  of  passengers  and  property? 

Specific  Questions. 

1.  Does  the  Board  have  the  right  to  reduce  the  mail 
compensation  fixed  for  an  air  carrier  by  the  amount  of 
nonrecurring  profit  derived  from  the  sale  of  a  certificate 
for  an  air  route  and  the  related  equipment? 

2.  Does  the  Board  have  the  right  to  reduce  the  mail 
compensation  fixed  for  an  air  carrier  by  the  amount  of 
profit  derived  from  the  operation  of  slot  machines,  res¬ 
taurants  and  canteens? 

3.  In  fixing  the  mail  compensation  for  an  air  carrier 
from  the  date  of  the  commencement  of  the  rate-making 
proceeding,  does  the  Board  have  the  right  in  effect  to  re¬ 
capture  the  compensation  paid  for  the  transportation  of 
mail  during  a  profitable  period  and  use  it  to  reduce  the 
compensation  fixed  for  an  unprofitable  period  ? 

4.  Did  the  Board  have  the  right  to  adopt  retroactively 
a  new  method  of  allowing  for  federal  income  taxes,  which 
resulted  in  a  substantial  reduction  of  the  allowance  which 
would  have  been  made  under  the  former  and  reasonable 
method  ? 


11. 


PAGE 

(b)  The  word  ‘revenue”  has  a  restricted  meaning 
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II. 

Application  of  the  proper  interpretation  of  Section  406  to  the 
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A.  Xo  part  of  the  profit  derived  by  Western  from  the  sale 
of  its  Route  68  and  related  equipment  may  be  applied 

in  reduction  of  its  mail  compensation .  32 

B.  Income  from  operating  restaurants  and  slot  machines 

may  not  be  considered  as  "other  revenue”  under  Sub¬ 
section  406(b)  .  33 

C.  The  Board  was  in  error  in  computing  the  mail  rate 

from  May  1.  1944,  instead  of  from  January  1,  1946 .  34 

D.  The  Board’s  order  fixing  the  mail  rate  does  not  in¬ 


clude  a  fair  allowance  for  income  taxes .  37 
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JESSE  M.  DONALDSON,  Postmaster  General  of  the  United  States,  and 
THE  UNITED  STATES  OF  AMERICA,  on  behalf  of  the  Postmaster 


General, 
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WESTERN  AIR  LINES,  INC., 


vs. 

CIVIL  AERONAUTICS  BOARD, 
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Respondent. 


BRIEF  OF  PETITIONER  WESTERN  AIR 

LINES,  INC. 


BASIS  OF  JURISDICTION. 

1.  Jurisdiction  of  the  Civil  Aeronautics  Board. 

The  jurisdiction  of  the  Civil  Aeronautics  Board  to 
issue  the  Orders  under  review  is  based  on  Section  406 
of  the  Civil  Aeronautics  Act,  as  amended  (49  U.  S.  C. 
486;  52  Stat.  998).  This  jurisdiction  was  invoked  by  the 
filing  by  Western  Air  Lines,  Inc.,  on  April  26,  1944,  of 
a  petition  requesting  an  increase  in  its  mail  rate  [Jt.  App., 

p.  IS]. 


2.  Jurisdiction  of  This  Court. 

Western's  Petition  for  a  review  of  the  Orders  of  the 
Board  was  filed  under  Section  1006  of  the  Civil  Aero¬ 
nautics  Act  (49  U.  S.  C.  646;  52  Stat.  1024)  and  Section 
10  of  the  Administrative  Procedure  Act  (5  U.  S.  C.  1009; 
60  Stat.  243).  This  jurisdiction  was  invoked  by  West¬ 
ern's  Petition  for  Review  [Jt.  App.  p.  290]  filed  in  the 
United  States  Circuit  Court  for  the  Ninth  Circuit  on 
December  10,  1951,  and  ordered  transferred  to  this  Court 
by  Order  dated  February  23,  1952. 

STATEMENT  OF  THE  CASE. 

This  case  concerns  the  rate  fixed  and  determined  by  the 
Civil  Aeronautics  Board  as  the  amount  of  compensation 
Western  Air  Lines,  Inc.,  was  entitled  to  receive  for  the 
transportation  of  mail  by  aircraft  over  its  scheduled  air 
routes  from  May  1,  1944,  through  December  31,  1948. 

The  issues  involve  the  proper  construction  of  Subsec¬ 
tions  406(a)  and  (b)  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended. 

Subsection  406(a)  empowers  and  directs  the  Board, 
upon  its  own  initiative  or  upon  petition  of  the  Postmaster 
General  or  of  an  air  carrier,  to  fix  and  determine  from 
time  to  time  the  fair  and  reasonable  rates  of  compensation 
for  the  transportation  of  mail  by  aircraft. 

Subsection  406(b)  permits  the  Board,  in  determining 
fair  and  reasonable  rates  of  compensation,  to  fix  different 
rates  for  different  air  carriers  or  classes  of  air  carriers, 
and  in  determining  the  rate  in  each  case,  enjoins  upon  the 
Board  to  consider,  among  other  factors,  the  need  of  the 
air  carrier  for  compensation  for  the  transportation  of 
mail  sufficient  to  insure  the  performance  of  the  service, 
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and,  together  with  all  other  revenue  of  the  air  carrier,  to 
enable  the  carrier  under  honest,  economical  and  efficient 
management  to  maintian  and  continue  the  development 
of  air  transportation  to  the  extent  and  of  the  character 
and  quality  required  for  the  commerce  of  the  United 
States,  the  Postal  Service  and  the  national  defense. 

This  judicial  review,  which  is  a  case  of  first  impression, 
involves  two  basic  points.  The  first  concerns  the  true 
meaning  of  the  term  “fair  and  reasonable  rates  of  com¬ 
pensation  for  the  transportation  of  mail  by  aircraft.” 
The  second  concerns  the  meaning  and  effect  of  the  term 
“all  other  revenue  of  the  air  carrier.” 

The  factual  background  necessary  to  appraise  the  legal 
points  is  quite  simple.  On  April  25,  1944,  Western  was 
receiving  compensation  for  the  transportation  of  mail  by 
aircraft  based  on  a  rate  of  0.3  mill  per  pound  mile,  which 
had  been  fixed  as  fair  and  reasonable  by  the  Board  under 
Section  406  by  an  order  dated  November  8,  1943  (4 
CAB  441).  On  April  26,  1944,  Western  filed  a  petition 
under  Subsection  406(a)  of  the  Act  for  an  order  increas¬ 
ing  the  rate  of  its  compensation  for  the  transportation  of 
mail  to  25^  per  airplane  mile  [Jt.  App.,  p.  15].  That 
petition  was  amended  on  February  10,  1947,  to  request 
that  a  temporary  rate  be  fixed  as  expeditiously  as  possible 
[Jt.  App.,  p.  21].  On  February  24,  1947,  another  amend¬ 
ment  was  filed  requesting  an  emergency  hearing  [Jt.  App., 
p.  24],  and  again  on  March  11,  1947,  a  third  amendment 
was  filed  requesting  an  immediate  order  for  a  temporary 
rate  [Jt.  App.,  p.  35].  On  January  13,  1948,  Western 
filed  a  fourth  amendment  to  its  petition  requesting  an 
increase  in  the  rate  to  38^  per  airplane  mile  [Jt.  App.,  p. 
51].  On  December  9,  1949,  a  fifth  amendment  to  the 


pretation  and  application  of  the  term  “fair  and  reasonable 
rates  of  compensation.” 

It  is  not  believed  that  the  duty  of  this  Court  goes  be¬ 
yond  determining  the  right  principles  of  a  law,  and,  on 
the  basis  of  those  principles,  judicially  construing  the 
meaning  and  significance  of  “fair  and  reasonable  rates  of 
compensation”  and  the  meaning  and  significance  of  “all 
other  revenue  of  the  air  carrier,”  as  used  in  Subsections 
406(a)  and  (b)  of  the  Act.  Once  the  proper  construc¬ 
tions  have  been  recorded,  it  will  be  the  burden  of  the 
Board,  not  of  this  Court,  to  apply  those  constructions  to 
the  facts  and  the  figures  in  the  record.  Accordingly, 
this  brief  will  be  confined  to  a  discussion  of  principles  of 
law  and  principles  of  construction,  without  attempting  to 
recalculate  the  fair  and  reasonable  rate  of  compensation 
which  should  be  paid  to  Western  for  the  transportation 
of  mail  during  the  period  at  issue  under  light  of  the  statu¬ 
tory  construction  that  will  be  urged. 

The  first  phase  of  the  argument,  relating  to  the  proper 
construction  of  the  two  terms,  will  be  general.  The  sec¬ 
ond  phase  will  apply  the  proper  construction  of  the  re¬ 
spective  terms  to  the  matters  at  issue. 

STATUTES  INVOLVED. 

Section  406  of  the  Civil  Aeronautics  Act  (49  U.  S.  C. 
486;  52  Stat.  998)  is  set  forth  as  Appendix  A  to  this 
brief.  Other  sections  of  the  Act  are  only  indirectly 
involved  and  will  be  set  forth  at  the  places  in  the  brief 
where  they  are  mentioned,  except  Subsections  1002(d) 
and  (e)  (2  Stat.  1018;  49  U.  S.  C.  642)  which  are  set 
forth  in  Appendix  B. 


STATEMENT  OF  POINTS  ON  WHICH  APPEL¬ 
LANT  INTENDS  TO  RELY. 

1.  The  fair  and  reasonable  rate  of  compensation 
for  the  transportation  of  mail  by  aircraft  which  the 
Civil  Aeronautics  Board  is  required  to  fix  for  air  carriers 
under  Subsection  406(a)  of  the  Civil  Aeronautics  Act 
involves  only  the  reasonable  cost  of  providing-  the  service, 
plus  a  fair  profit,  and  does  not  involve  a  subsidy.  The 
Board  committed  legal  error  below  by  fixing  the  rate 
of  compensation  for  Western  as  if  a  subsidy  were  in¬ 
volved  and  without  proper  regard  for  the  factors  that 
constitute  compensation. 

2.  The  Board  committed  legal  error  in  construing  the 
term  “all  other  revenue  of  the  carrier”  in  Subsection 
406(b)  to  include  income  other  than  revenue  derived 
from  the  carriage  of  passengers  and  property. 

3.  The  Board  committed  legal  error  in  applying  a 
portion  of  the  profit  derived  by  Western  from  the  sale 
of  an  air  route  certificate  and  related  equipment  in 
reduction  of  the  fair  and  reasonable  rate  of  compensation 
that  Western  was  entitled  to  receive  for  the  transporta¬ 
tion  of  mail  by  aircraft. 

4.  The  Board  committed  legal  error  in  applying  the 
profit  derived  by  Western  from  the  operation  of  slot 
machines,  restaurants  and  canteens  in  reduction  of  the 
fair  and  reasonable  rate  of  compensation  that  Western 
was  entitled  to  receive  for  the  transportation  of  mail  by 
aircraft. 

5.  The  Board  committed  legal  error  in  redetermining 
Western’s  rate  of  compensation  for  the  transportation 
of  mail  from  May  1,  1944,  through  December  31,  1948, 
instead  of  from  January  1,  1946,  through  December 
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taurants  and  canteens,  should  not  have  been  applied  by 
the  Board  in  reduction  of  Western’s  mail  rate.  Like¬ 
wise,  it  will  be  argued  that  the  Board  was  in  error  in 
using  the  period  from  May  1,  1944,  to  December  31, 
1948,  instead  of  the  period  from  January  1,  1946,  to 
December  31,  1948,  in  redetermining  retroactively  West¬ 
ern’s  mail  rate.  Finally,  it  will  be  urged  that  the 
Board  was  in  error  in  the  method  it  used  in  calculating: 
an  allowance  for  income  tax  as  an  element  in  Western’s 
mail  rate. 

A  nonrecurring  profit  accruing  from  the  sale  of  a 
certificate  for  an  air  route  and  the  related  equipment  is 
not  "other  revenue”  as  that  term  is  used  in  the  Act, 
and  the  Board  was  in  error  in  applying  a  portion  of  that 
profit  in  reduction  of  Western’s  mail  compensation.  If 
nonrecurring  profits  of  this  nature,  whether  or  not  hav¬ 
ing  any  bearing  on  air  transportation,  were  considered 
in  fixing  the  mail  rate,  a  substantial  profit  during  a 
given  period  could  result  in  an  air  carrier  having  to  trans¬ 
port  the  mail  without  charge,  or  a  substantial  loss  on  a 
similar  transaction  could  result  in  an  excessive  mail  rate, 
neither  of  which  would  constitute  fair  and  reasonable 
compensation  as  required  by  the  Act. 

The  profit  derived  by  Western  from  operating  slot 
machines,  restaurants  and  canteens  was  not  “other  rev¬ 
enue”  within  the  meaning  of  that  term  and  should  not 
have  been  used  by  the  Board  in  reduction  of  Western’s 
mail  compensation.  Those  activities  had  no  relationship 
to  or  bearing  on  the  transportation  of  mail  and  the  Act 
does  not  permit  either  the  profits  or  the  losses  from  such 
activities  to  influence,  up  or  down,  the  fair  and  reason¬ 
able  compensation  that  Western  was  entitled  to  receive 
for  the  transportation  of  mail  by  aircraft. 
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Between  May  1,  1944,  and  December  31,  1945,  West¬ 
ern  was  receiving  mail  compensation  based  on  the  mini¬ 
mum  rate  of  0.3  mill  per  pound  mile,  and  enjoyed  a 
reasonable  profit.  Between  January  1,  1946,  and  De¬ 
cember  31,  1948,  Western  suffered,  along  with  the  in¬ 
dustry  as  a  whole,  severe  losses.  By  redetermining 
Western’s  rate  from  May  1,  1944.  instead  of  January 
1,  1946,  the  Board  in  effect  improperly  recaptured  from 
Western  all  of  the  profit  it  had  earned  between  May 
1,  1944,  and  December  31,  1945.  with  the  result  that 
Western  carried  the  mail  without  cost  to  the  government 
and  suffered  an  operating  loss.  A  ruling  of  that  nature 
is  not  tolerable  to  the  law.  Every  air  carrier  is  entitled 
to  fair  and  reasonable  compensation  for  transporting 
mail  by  aircraft. 

In  order  to  include  a  reasonable  net  profit  in  the  fair 
and  reasonable  rate  of  compensation  fixed  for  the  trans¬ 
portation  of  mail  by  aircraft,  the  Board  has  always  made 
an  allowance  for  income  taxes.  Until  this  proceeding, 
the  method  used  was  based  on  what  the  Board  called  the 
“constructive  method,”  involving  the  Board’s  own  cal¬ 
culations.  This  method  was  fair  and  just,  both  to  the 
air  carriers  and  the  government. 

In  this  proceeding  the  Board  retroactively  adopted  an 
entirely  new  approach,  designated  the  “tax  return 
method,”  under  which  Western’s  actual  tax  returns  were 
used.  The  tax  return  method  is  not  fair  to  either  the 
air  carriers  or  the  government,  and  is  contrary  to  the 
normal  concepts  of  rate-making,  since  rates  are  required 
to  be  made  prospectively,  whereas  tax  returns  can  only 
be  considered  retroactively. 
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ARGUMENT. 

I. 

The  Proper  Interpretation  to  Be  Placed  on  Section  406 

of  the  Act. 

A.  A  Fair  and  Reasonable  Rate  of  Compensation  Contem¬ 
plates  Payment  for  Value  Received  and  Does  Not  Involve 
a  Subsidy. 

Much  has  been  said  and  a  good  deal  has  been  written 
about  subsidy  in  the  American  Flag  air  transportation 
industry.  It  has  become  a  generally  accepted  conclusion 
that  the  Civil  Aeronautics  Act  contemplates  a  subsidy  for 
air  carriers  and  that  most  air  carriers,  in  fact,  are  subsid¬ 
ized.  The  contention  that  the  industry  is  infected  with 
subsidy  contains  plausibility,  but  it  lacks  a  base  in  fact. 

Webster's  Dictionary  notes  that  “subsidy”  means  “any 
gift  made  by  way  of  financial  aid;  a  government  grant 
to  assist  a  private  enterprise  deemed  advantageous  to  the 
public;  a  subvention7’.  “Subvention”  is  defined  to  mean 
“a  grant  of  money;  especially  a  subsidy  from  a  govern¬ 
ment  or  foundation.” 

Implicit  in  the  definition  of  the  word  “subsidy”  is  the 
word  “gift” — something  for  nothing.  This  is  the  general 
and  the  popular  conception  of  the  meaning  of  the  word 
and  it  is  the  meaning  assigned  to  it  by  the  dictionary. 

There  is  no  language  in  the  Act  and  no  circumstance 
surrounding  the  Act  remotely  justifying  the  conclusion 
that  the  mail  rate  involves  any  element  of  subsidy. 
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1.  The  Only  Power  the  Board  Has  Is  to  Fix  the 
Fair  and  Reasonable  Rates  of  Compensation  for 
the  Transportation  of  Mail  by  Aircraft. 

The  word  "fair’’,  as  an  adjective,  has  a  number  of  mean¬ 
ings,  but  of  those  listed  in  Webster’s  Dictionary  these 
are  appropriate  here:  “Characterized  by  frankness,  hon¬ 
esty,  impartiality  or  candor;  open,  upright,  free,  or  based 
upon  that  which  is  free,  from  suspicion  or  bias;  equitable; 
just;  affording  no  undue  advantage”. 

The  word  "reasonable”  is  defined  by  the  same  authority 
as  “in  accordance  with  reason:  .  .  .  just:  fair-minded: 
.  .  .  not  more  or  less  than  reason  dictates  within  due 

or  just  limits:  proper;  .  .  .;  inexpensive;  moderately 

priced”. 

“Compensation”  is  defined  by  Webster  as  “that  which 
constitutes,  or  is  regarded  as,  an  equivalent  or  recom¬ 
pense;  .  . 

None  of  these  three  words  connotes  a  gratuity  or  some¬ 
thing  for  nothing.  Separately  and  together  they  denote 
and  connote  an  equal  exchange  for  value — an  amount  of 
money  for  services  performed  with  the  services  being 
worth  the  money  paid. 

It  can  be  argued  that  the  rate  paid  to  most  of  the  air 
carriers  back  in  1938  and  to  some  of  them  today  is  ex¬ 
cessive  to  the  point  that  it  exceeds  by  a  good  margin  the 
value  of  the  services  received.  This  is  not  a  sound  argu¬ 
ment,  nor  is  it  a  fair  argument.  In  an  enlightened  com¬ 
petitive  economy,  with  which  this  country  is  blessed,  com¬ 
pensation  for  goods  or  services  involves  two  elements — 
cost  and  profit. 

The  fact  that  under  given  circumstances  the  cost  of  pro¬ 
ducing  the  goods  or  performing  the  services  comparatively 
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may  appear  to  be,  or,  in  fact,  may  be,  high,  or  even  ex¬ 
cessive  does  not  detract  from  the  fact  that  this  still  is 
cost  and  continues  to  be  one  of  the  two  elements  of  com¬ 
pensation. 

The  principle  is  not  marred,  but  only  affirmed,  by  the 
fact  that  under  one  set  of  circumstances  the  same  article 
or  the  same  services  might  cost  a  good  deal  more  than 
under  another  set  of  circumstances.  The  cost  of  build¬ 
ing  a  two-bedroom  house  in  a  suburb  of  Washington, 
D.  C.,  for  example,  might  be  $10,000.00,  exclusive  of  the 
lot,  but  including  a  profit,  the  second  element  of  compensa¬ 
tion.  The  cost  of  building  the  same  house  by  the  same 
contractor  in  Gander,  Newfoundland,  where  the  weather  is 
intemperate,  materials  scarce,  and  skilled  labor  unavailable, 
might  be  $20,000.00.  exclusive  of  the  lot,  but  with  an  ele¬ 
ment  of  profit.  This  does  not  mean  that  the  contractor 
received  a  $10,000.00  subsidy  for  building  the  house  in 
Gander. 

In  like  fashion,  the  fair  and  reasonable  rate  of  compen¬ 
sation  for  the  transportation  of  mail  by  aircraft  between 
Washington  and  New  York,  where  the  densitv  is  high 
and  the  schedules  frequent,  might  be,  as  it  is  for  the 
major  air  carriers,  45d  per  mail  ton  mile.  The  fair  and 
reasonable  rate  of  compensation  for  the  transportation  of 
mail  bv  aircraft  between  Baker  and  LaGrande,  Oregon, 
where  the  density  is  low  and  the  schedules  infrequent, 
might  be,  as  it  is,  $1.48  per  mail  ton  mile.  It  costs  more 
to  transport  mail  between  two  small  communities  than  be¬ 
tween  two  metropolitan  areas,  largely  because  of  the  dif¬ 
ference  in  the  amount  of  mail  available  for  carriage.  If 
an  airplane  can  shuttle  back  and  forth  with  a  full  load  of 
mail  on  each  trip  the  unit  cost  is  low,  because  full  utility 
can  be  derived  out  of  the  plane,  the  flight  crews  and  the 
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ground  crews.  Exactly  the  same  service — transporting 
the  mail  by  aircraft — between  two  small  communities 
which  will  support  only  one  round  trip  a  day,  with  each 
trip  only  partially  loaded,  necessarily  costs  a  great  deal 
more  because  of  the  poor  utility  of  the  equipment,  the 
flight  crews  and  the  ground  crews. 

Tn  neither  case  is  a  subsidy  involved.  In  both  cases  the 
only  compensation  which  the  Board  would  be  empowered 
to  fix  would  be  based  on  a  fair  and  reasonable  rate.  This 
means  cost,  plus  a  reasonable  profit. 

The  accuracy  of  this  reasoning  is  not  impaired  by  use 
of  the  word  “need”  in  Subsection  406(b)  of  the  Act. 
Under  that  subsection,  in  determining  the  fair  and  rea¬ 
sonable  rate  of  compensation  in  each  case,  the  Board  is 
instructed  to  take  into  consideration,  among  other  factors, 

“the  need  of  each  such  air  carrier  for  compensation 
for  the  transportation  of  mail  sufficient  to  insure  the 
performance  of  such  service,  and,  together  with  all 
other  revenue  of  the  air  carrier,  to  enable  such  air 
carrier  under  honest,  economical  and  efficient  manage¬ 
ment.  to  maintain  and  continue  the  development  of  air 
transportation  to  the  extent  and  of  the  character  and 
quality  required  for  the  commerce  of  the  United 
States,  the  Postal  Service  and  the  national  defense.”1 

The  need  for  compensation  depends  upon  the  cost  of 
performing  the  service.  If  the  cost  is  high  the  need  is 
great.  But  the  high  cost  does  not  involve  something  for 
nothing,  a  gift.  As  long  as  the  rate  fixed  by  the  Board 
is  fair  and  reasonable  and  involves  only  compensation  for 


1Emphasis  in  quoted  material  added  throughout  unless  otherwise 
noted. 
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the  transportation  of  mail  by  aircraft,  and  this  is  the  only 
type  of  a  rate  the  Board  is  empowered  to  fix,  no  subsidy 
is  or  could  be  involved. 

2.  The  Airmail  Service  Is  Worth  the  Compensa¬ 
tion  Paid  by  the  Government. 

Perhaps  arguments  can  be  advanced  why  the  govern¬ 
ment  should  not  arrange  and  pay  for  the  transportation  of 
mail  by  aircraft  between  communities  where  and  under 
circumstances  when  the  cost  of  performing  the  service  is 
high.  Maybe  the  people  who  live  in  the  isolated  hamlets 
should  get  along  without  airmail  service.  Possibly  it  is 
not  good  for  the  commerce  of  the  United  States,  the  Postal 
Service  and  the  national  defense  for  the  government  to 
arrange  and  pay  for  the  transportation  of  mail  by  air 
carriers  on  such  a  wide  scale. 

Against  this  negative  clamor  the  fact  is  recorded  that 
within  range  of  reason  it  is  the  duty  of  the  government 
of  a  nation  such  as  ours  to  make  available  to  the  maximum 
number  of  its  citizens  the  benefits  of  airmail,  which  in¬ 
cludes  air  transportation. 

The  wisdom  of  the  policy,  fostered  by  Congress  with  the 
Civil  Aeronautics  Act,  of  arranging  and  paying  for  air¬ 
mail  service  for  the  maximum  number  of  people  would 
seem  to  be  borne  out  by  the  fact  that  the  United  States 
has  the  best,  the  safest  and  the  largest  air  transportation 
system  in  the  world.  The  value  of  this  system  to  the 
national  defense  was  proved  on  December  7,  1941,  when 
in  almost  a  matter  of  hours  the  privately  owned  American 
Flag  air  transportation  system  was  diverted  in  large  part 
to  important  defense  activities.  The  value  to  the  com¬ 
merce  of  the  country  in  having  a  far-flung  air  transpor¬ 
tation  system  needs  no  argument. 
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It  simply  is  not  true  that  the  American  Fag  air  trans¬ 
portation  system  is,  or  ever  has  been,  subsidized.  Admit¬ 
tedly,  the  members  of  that  system  have  been  encouraged 
“to  maintain  and  continue  the  development  of  air  trans¬ 
portation  to  the  extent  and  of  the  character  and  quality 
required  for  the  commerce  of  the  United  States,  the  Postal 
Service  and  the  national  defense”.  Admittedly,  this  en¬ 
couragement  has  been  accomplished  in  the  past  and  con¬ 
tinues  to  be  accomplished  today  in  part  by  the  government 
arranging  and  paying  for  the  transportation  of  mail  by 
aircraft  in  some  places  and  in  some  instances  where  the 
cost  necessarily  is  comparatively  high.  But  never  has  the 
compensation  which  the  government  has  paid  for  this 
service  exceeded  a  fair  and  reasonable  rate.  The  air 
carriers  always  have  given  full  value  by  way  of  transpor¬ 
tation  service  for  what  they  have  received  from  the  gov¬ 
ernment  by  way  of  compensation  for  that  service. 

It  is  time  that  the  status  of  the  air  transportation  in¬ 
dustry  so  far  as  earning  its  own  keep  be  placed  in  true 
light  and  perspective  by  judicial  proclamation. 

B.  The  Term  “All  Other  Revenue  of  the  Air  Carrier”,  as 
Used  in  Subsection  406(b),  Has  a  Limited  Application. 

In  fixing  and  determining  the  fair  and  reasonable  rates 
of  compensation  for  the  transportation  of  mail  by  aircraft 
under  Subsection  406(a),  the  Board  is  required  under 
Subsection  406(b)  to  take  into  consideration,  among  other 
factors, 

“the  need  of  each  such  air  carrier  for  compensation 
for  the  transportation  of  mail  sufficient  to  insure  the 
performance  of  such  service,  and,  together  with  all 
other  revenue  of  the  air  carrier,  to  enable  such  air 
carrier  under  honest,  economical,  and  efficient  manage- 
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ment,  to  maintain  and  continue  the  development  of 
air  transportation  to  the  extent  and  of  the  character 
and  quality  required  for  the  commerce  of  the  United 
States,  the  Postal  Service,  and  the  national  defense.” 

One  of  the  principal  issues  on  this  review  is  the  meaning 
of  the  term  “all  other  revenue  of  the  air  carrier”. 

At  the  outset,  two  points  may  be  eliminated  from  the 
controversy  since  the  clarity  of  meaning  and  intent  re¬ 
moves  the  need  for  debate. 

The  first  point  is  that  after  taking  into  consideration 
the  need  for  compensation,  and  taking  into  consideration 
the  other  revenue  of  a  carrier,  the  Board  is  under  no  com¬ 
pulsion  to  act.  What  the  Board  does  about  the  factors  it 
is  required  to  consider  is  a  matter  of  discretion,  and,  lack¬ 
ing  an  abuse  of  discretion,  a  court  is  powerless  to  reverse 
on  review.  The  only  matter  relating  to  the  Board’s  rate¬ 
making  power  which  is  mandatory  is  that  the  rate  of 
compensation  fixed  for  the  transportation  of  mail  by  air¬ 
craft  be  fair  and  reasonable. 

The  second  point,  which  is  outside  the  area  of  legitimate 
controversy,  is  that  the  term  “the  need  of  each  such  air 
carrier  for  compensation  for  the  transportation  of  mail”, 
as  used  in  the  subsection,  does  not  mean  that  an  air  carrier 
must  have  a  need  for  compensation  for  the  transportation 
of  mail  before  it  is  entitled  to  have  fixed  by  the  Board  a 
fair  and  reasonable  rate  of  compensation  for  the  service, 
or  that  the  term  in  anywise  connotes  or  denotes  a  subsidy. 

Stripped  down,  the  essence  of  Subsections  406(a)  and 
(b)  is  to  provide  a  statutory  mechanism  whereby  the  gov¬ 
ernment  can  arrange  for  the  transportation  of  mail  by  air¬ 
craft  under  what  might  be  termed  a  controlled,  prospective 
and  estimated  cost  plus  a  fee  (or  profit)  basis,  which  eli- 
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minates  or  reduces  to  the  minimum  the  evils  of  unre¬ 
strained  competition,  as  well  as  the  evils  of  unrestrained 
cost-plus  contracts.  It  is  not  intended  to  suggest  that  the 
Act  permits  a  true  cost  plus  a  fee  contract  for  the  trans¬ 
portation  of  airmail.  The  power  of  the  Board  to  fix  the 
rate  of  compensation  for  the  transportation  of  mail  by 
aircraft  is  prospective  in  nature  and  may  be  made  retro¬ 
active  only  to  the  date  of  the  commencement  of  the  rate¬ 
making  proceeding,  which  eliminates  the  possibility  of  a 
real  cost-plus  arrangement.2 

The  point  being  urged  is  that  Subsections  406(a)  and 
(b)  contemplate  that  the  fair  and  reasonable  rate  of 
compensation  for  the  transportation  of  mail  shall  consist 
of  a  reasonable  profit  plus  the  anticipated  cost  of  pro¬ 
viding  the  service,  with  the  estimated  cost  being  based 
on  assumed  honest,  economical  and  efficient  management, 
after  taking  into  consideration  the  estimated  prospective 
revenue  the  air  carrier  will  derive  from  carrying  pas¬ 
sengers  and  property  while  it  is  carrying  the  mail. 

This  leads  to  an  analvsis  of  the  correct  meaning  of 
the  term  “all  other  revenue  of  the  air  carrier,7’  which  the 
Board  is  required  to  consider  (without  compulsion  to 
act)  when  fixing  and  determining  for  the  future  the 
fair  and  reasonable  rate  of  compensation  for  the  trans¬ 
portation  of  mail. 


2This  starting  date  or  nonretroactive  principle  was  affirmed  by  the 
United  States  Supreme  Court  in  Trcms-Contincntal  and  Western 
Air ,  Inc.  v.  CAB,  336  U.  S.  601  (April  18,  1949). 
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1.  The  “All  Other  Revenue”  Is  Confined  to  Rev¬ 
enue  From  Passengers  and  Property. 

The  “all  other  revenue”  of  an  air  carrier,  which  the 
Board  is  required  to  consider,  and  may  (not  must)  apply 
in  reduction  of  the  fair  and  reasonable  compensation  for 
the  transportation  of  mail,  does  not  mean,  of  course,  all 
other  income  of  the  air  carrier.  Even  the  Board,  which 
has  not  been  too  hasty  about  placing  limitations  on  its 
own  power,  has  conceded  that  the  term  has  limitations.3 

The  “all  other  revenue”  required  to  be  considered  by 
the  Board  under  Subsection  406(b)  is  limited  to  revenue 
derived  from  the  transportation  of  persons  and  prop¬ 
erty.  The  term  cannot  possibly  include  more  than  this 
and  there  are  many  clear  reasons  why  this  is  so. 

(a)  The  Basic  Purposes  of  the  Act  Reject  Expansion 
of  the  Term  “'All  Other  Revenue 

The  basic  purposes  of  the  Act,  implicit  within  its  four 
corners,  are  to  encourage  and  develop  commercial  air 
transportation  and  to  lend  stability  to  the  air  transporta¬ 
tion  industry. 

The  Act  injected  stability  into  the  industry  by  provid¬ 
ing  for  the  issuance  of  permanent  certificates  of  public 
convenience  and  necessity,  thereby  abolishing  unsound 
competition,  and  lent  encouragement  to  air  carriers  by  pro¬ 
viding  for  fair  and  reasonable  rates  of  compensation  for 


3In  Pan  American  Airways,  Inc.,  Transatlantic  Mail  Rates,  8 
CAB  267.  at  page  290.  the  Board  noted: 

'“All  other  revenue’  within  the  meaning  of  section  406(b) 
could  hardly  have  been  intended  to  include  revenues  from  every 
possible  source  .  .  .” 
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the  transportation  of  mail  by  aircraft,  which  gave  assur¬ 
ance  of  a  reasonable  profit,  plus  the  cost  of  providing 
the  service,  assuming  an  honest,  economical  and  efficient 
management. 

To  avoid  a  condition  under  which  an  air  carrier  might 
content  itself  with  carrying  only  the  mail  at  a  rate  of 
compensation  which  contemplated  return  of  the  cost,  plus 
a  profit,  and  to  compel  the  reduction  of  that  compensation, 
through  economic  pressure.  Congress  made  it  mandatory 
upon  air  carriers  to  provide  and  furnish  complete  inter¬ 
state  air  transportation  service  as  authorized  by  its  cer¬ 
tificate.4 

Air  transportation  is  defined  in  Subsection  1(10)  of 
the  Act  as  “interstate,  overseas,  or  foreign  air  trans¬ 
portation  or  the  transportation  of  mail  by  aircraft.” 
Subsection  1(21)  defines  interstate  air  transportation  as 
“the  carriage  by  aircraft  of  persons  or  property  as  a 
common  carrier  for  compensation  or  hire  or  the  carriage 
of  mail  by  aircraft,  in  commerce  between  .  .  .”  a  place 

in  any  state  in  the  United  States  or  the  District  of  Col¬ 
umbia  and  a  place  in  any  other  state  or  the  District. 


4<<  Section  404(a).  [52  Stat.  993;  49  U.  S.  C.  484.]  _  It  shall 

be  the  duty  of  every  air  carrier  to  provide  and  furnish  interstate 
and  overseas  air  transportation,  as  authorized  by  its  certificate, 
upon  reasonable  request  therefor  and  to  provide  reasonable  through 
service  in  such  air  transportation  in  connection  with  other  air 
carriers ;  to  provide  safe  and  adequate  service,  equipment,  and 
facilities  in  connection  with  such  transportation :  to  establish,  ob¬ 
serve,  and  enforce  just  and  reasonable  individual  and  joint  rates, 
fares,  and  charges,  and  just  and  reasonable  classifications,  rules, 
regulations,  and  practices  relating  to  such  air  transportation :  and, 
in  case  of  such  joint  rates,  fares,  and  charges,  to  establish  just, 
reasonable,  and  equitable  divisions  thereof  as  between  air  carriers 
participating  therein  which  shall  not  unduly  prefer  or  prejudice 
any  of  such  participating  air  carriers.” 
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Thus  it  is  that  a  mechanism  was  set  up  whereby  a 
certificated  air  carrier  is  required  to  transport  mail  by 
air  at  a  fair  and  reasonable  rate  of  compensation,  which 
contemplates  the  reasonable  cost  of  providing  the  service, 
plus  a  fair  profit,  with  a  mandatory  proviso  that  the  car¬ 
rier  is  required  to  carry  passengers  and  property  while  it 
is  carrying  the  mail.  Quite  properly,  all  of  the  revenue 
derived  by  the  air  carrier  from  tariffs  charged  for  the 
transportation  of  persons  or  property  should  be  consid¬ 
ered  in  calculating  the  fair  and  reasonable  rate  of  com¬ 
pensation  for  the  transportation  of  mail. 

With  this  design  the  Act  was  erected  to  establish 
maximum  encouragement  for  the  maximum  development 
of  air  transportation  on  a  basis  which  by  normal  eco¬ 
nomic  forces  would  establish  the  minimum  compensa¬ 
tion  which  would  have  to  be  paid  by  the  government  for 
the  carriage  of  mail  and  the  minimum  compensation  which 
would  have  to  be  paid  by  the  people  for  the  carriage  of 
persons  and  property. 

Any  argument  that  the  term  “all  other  revenue,”  as 
used  in  Subsection  406(b),  should  be  stretched  beyond 
the  revenue  derived  from  the  transportation  of  per¬ 
sons  and  property  would  defeat  the  basic  purpose  of  the 
Act.  If  all  income  received  by  an  air  carrier,  whatever 
the  source  and  whatever  the  nature,  were  considered  by 
the  Board  in  determining  the  fair  and  reasonable  rate 
of  compensation  for  the  transportation  of  mail,  quite 
naturally  losses  suffered  from  the  same  sources  would 
have  to  be  accorded  like  treatment.  If  an  air  carrier 
were  thus  given  assurance  that  its  losses  incurred  in 
ventures  in  speculative  fields  foreign  to  air  transporta¬ 
tion  would  be  recouped  by  the  rate  of  compensation  fixed 
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for  the  transportation  of  mail,  the  area  of  its  activities 
would  be  unfenced.  A  most  enticing  incentive  to  seek 
oil  or  gold  and  engage  in  similar  activities  would  be 
established  with  the  assurance  of  no  loss,  coupled  with  the 
prospects,  though  remote,  of  great  reward  if  luck  smiled. 
Such  a  thought,  of  course,  is  absurd.  But  if  the  term 
“all  other  revenue”  be  stretched  beyond  revenue  received 
for  the  transportation  of  persons  and  property,  the  thought 
becomes  fact  and  the  term  absurd. 

(b)  The  Word  “Revenue"  Has  a  Restricted  Meaning 
and  Was  Used  in  a  Restricted  Sense  in  Subsection 
406(b). 

In  common  parlance,  the  word  “revenue”  is  not  used 
synonymously  with  “income.”  In  large  part  the  common 
usage  of  the  word  “revenue”  is  linked  to  tariffs  charged 
for  tickets  of  one  sort  or  another.  No  person  is  ever 
heard  to  say  that  last  year  his  “revenue”  was  so  many 
dollars — he  speaks  of  his  “income.”  It  is  in  this  limited 

sense  that  the  word  “revenue”  is  used  in  Subsection 

406(b). 

The  word  is  used  only  twice  in  the  entire  Act.  The 
second  time  is  in  Subsection  1002(e),5  which  reads  in 
part: 

“In  exercising  and  performing  its  powers  and 

duties  with  respect  to  the  determination  of  rates  for 
the  carriage  of  persons  or  property,  the  Board  shall 
take  into  consideration,  among  other  factors — 

(5)  The  need  of  each  air  carrier  for  revenue 

sufficient  to  enable  such  air  carrier,  under  honest. 


5Subsection  1002(e)  and  the  related  Subsection  1002(d)  are  set 
forth  in  full  in  Appendix  B. 
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economical,  and  efficient  management,  to  provide 
adequate  and  efficient  air  carrier  service/'6 

The  word  “revenue,”  as  used  in  Subsection  1002(e)(5), 
means  the  revenue  derived  from  the  rates  charged  for  the 
carriage  of  persons  or  property.  The  word  cannot  pos¬ 
sibly  mean  anything  less  or  anything  more.  The  term 
‘‘all  other  revenue/’  used  in  Subsection  406(b),  only 
relates  to  the  revenue  referred  to  in  Subsection  1002(e). 
That  term  cannot  refer  to  any  revenue  other  than  the 
revenue  referred  to  in  Subsection  1002(e),  as  the  word 
is  not  used  in  any  other  section  of  the  Act. 

The  same  restricted  use  of  the  word  “revenue”  is  found 
in  the  Motor  Carriers’  Act,  where  this  language  is 
found  in  Subsection  316(i)  (54  Stat.  924;  49  U.  S.  C. 
316): 

“In  the  exercise  of  its  power  to  prescribe  just 
and  reasonable  rates,  fares  and  charges  for  the 
transportation  of  passengers  or  property  by  common 
carriers  by  motor  vehicles  .  .  .  the  Commission 

shall  give  due  consideration,  among  other  factors, 
to  the  need  of  revenues  sufficient  to  enable 
such  carriers,  under  honest,  economical  and  efficient 
management,  to  provide  such  service.” 

In  the  Water  Carriers’  Act  the  word  “revenue”  is 
used  in  Subsection  907(e)  (54  Stat.  937;  49  U.  S.  C. 
907)  in  this  manner: 

“In  so  prescribing  and  determining  the  division  of 
joint  rates,  fares  and  charges,  the  Commission  shall 
give  due  consideration,  among  other  things,  to  the 
efficiency  with  which  the  carriers  concerned  are 
operating,  the  amount  of  revenue  required  to  pay 
their  respective  operating  expenses,  taxes,  and  a 
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fair  return  on  their  property  held  for  and  used  in 
the  service  of  transportation  .  . 

And  again  in  Subsection  907(f),  where  this  language, 
almost  identical  to  the  subsection  quoted  from  the  Motor 
Carriers'  Act,  appears: 

“In  the  exercise  of  its  power  to  prescribe  just  and 
reasonable  rates,  fares,  and  charges  of  common  car¬ 
riers  by  water,  ...  the  Commission  shall  give 
due  consideration,  among  other  factors,  ...  to 
the  need  of  revenue  sufficient  to  enable  water  carriers, 
under  honest,  economical  and  efficient  management, 
to  provide  such  service.” 

A  word  used  in  a  particular  sense  in  a  statute  must 
be  given  the  same  sense  when  that  word  is  referred  to 
elsewhere.® 

The  Board  lacked  the  legal  power  to  adjust  Western’s 
rate  of  mail  compensation  by  deducting  from  that  com¬ 
pensation  income  received  by  Western  from  sources  other 
than  revenue  derived  from  the  transportation  of  persons 
and  property.  To  rule  otherwise  would  be  to  place  a 
meaning  on  the  word  “revenue,”  as  used  in  Subsection 
406(b),  entirely  unwarranted  in  light  of  the  use  of  that 
word  in  Subsection  1002(e). 


*Pampanga  Sugar  Mills  v.  Trinidad ,  279  U.  S.  211.  at  218 
(1928),  73  L.  Ed.  665,  at  668, 

"In  the  absence  of  express  restriction  it  may  be  assumed  that  a 
term  is  used  throughout  a  statute  in  the  same  sense  it  is  first  de¬ 
fined.” 

Lewellyn  v.  Harbison,  31  F.  2d  740,  at  742  (C.  C.  A.  9th, 
1929)  : 

'‘When  the  same  word  or  phrase  is  used  in  the  same  section 
of  an  act  more  than  once,  and  the  meaning  is  clear  as  used  in  one 
place,  it  will  be  construed  to  have  the  same  meaning  in  the  next 
place.” 
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(c)  The  Specific  Provisions  of  Section  406  Limit  the 
Meaning  of  the  Term  “ All  Other  Revenue 

Under  Subsection  406(a).  the  Board  is  required  to  fix 
the  fair  and  reasonable  rates  of  compensation  for  the 
transportation  of  mail  by  aircraft.  This  means  that  the 
Postmaster  General  has  to  pay  what  the  job  is  reasonably 
worth,  and  that  means  estimated  cost  plus  a  reasonable 
profit. 

Subsection  406(b)  enjoins  upon  the  Board  the  duty  of 
considering  the  need  of  the  carrier,  which  means  the  cost. 
Then,  in  order  to  be  sure  that  the  compensation  fixed  will 
be  fair  and  reasonable,  which  signifies  not  too  much  and 
not  too  little,  the  Board  is  directed  to  consider  the  “by¬ 
products”  which  necessarily  come  from  performing  the 
service  of  transporting  mail  by  air.  If  the  air  carrier  has 
to  fly  an  airplane  from  Point  A  to  Point  B  to  transport 
the  mail,  and  if  there  be  sufficient  room  in  the  plane  to 
carry  passengers  and  property  other  than  mail,  it  is  right 
that  the  carrier  should  avail  itself  of  that  opportunity  to 
aid  in  offsetting  the  cost  of  transporting  the  mail. 

If  a  different  interpretation  were  placed  on  the  term, 
as  used  in  Subsection  406(b),  and  income  derived  by  the 
air  carrier  from  sources  other  than  direct  “by-products” 
of  transporting  the  mail  were  considered,  the  rate  of 
compensation  fixed  for  the  transportation  of  mail  would 
not  be  fair  and  reasonable,  since  that  compensation  would 
not  be  bearing  its  fair  share  of  the  cost  and  would  not  be 
an  amount  representing  value  received. 


This  reasoning  is  solidified  by  the  fact  that  the  Board 
is  under  compulsion  to  fix  a  fair  and  reasonable  rate  of 
compensation  for  the  transportation  of  mail  even  though 
the  forecasts  indicate  that  the  air  carrier  will  derive  suffi¬ 
cient  revenue  from  the  transportation  of  persons  and 
property  to  pay  all  of  its  costs  and  still  have  a  residual 
profit. 

If  the  interpretation  placed  on  ‘‘all  other  revenue”  by 
the  Board  in  this  proceeding  were  agreeable  to  the  law, 
any  air  carrier  that  derived  any  income  from  any  source 
other  than  revenue  from  the  transportation  of  persons 
and  property  would  not  receive  a  fair  and  reasonable  rate 
of  compensation  for  the  transportation  of  mail,  which  is 
mandatory  under  Subsection  406(a).  The  simple  reason 
for  this  is  that  the  other  income  would  be  employed  by  the 
Board  to  offset  the  proper  share  of  the  cost  which  should 
be,  and  under  Subsection  406(a)  must  be,  borne  by  the 
rate  of  compensation  paid  for  the  transportation  of  mail. 

Section  406  does  not  lend  itself  to  a  construction  which 
would  invite  or  permit  an  air  carrier  to  engage  in  extra¬ 
curricular  activities,  at  the  cost  of  neglecting  the  main¬ 
tenance  and  development  of  air  transportation,  under  the 
pleasing  prospect  that  losses  would  be  recouped  and  that 
the  gain  from  a  speculative  venture,  should  luck  strike, 
would  be  more  than  ample  to  accept  the  burden  of  carry¬ 
ing  the  mail  for  nothing. 

It  is  noteworthy  that  the  other  revenue  required  to  be 
considered  is  revenue  of  the  “air  carrier.”  An  air  car¬ 
rier  under  Subsection  1(2)  is  “any  citizen  of  the  United 
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States  who  undertakes  ...  to  engage  in  air  trans¬ 
portation.”  Hence,  in  using  the  words  “the  other  rev¬ 
enue  of  the  air  carrier”  Congress  must  have  intended  to 
mean  that  to  be  other  revenue  which  the  air  carrier  would 
derive  from  being  engaged  in  air  transportation.  Air 
transportation  under  Subsection  1(10)  means  interstate 
air  transportation,  which,  in  turn,  under  Subsection  1(21) 
means  the  carriage  by  aircraft  of  persons  or  property  as 
a  common  carrier  for  compensation,  or  the  carriage  of 
mail  by  aircraft.  Thus,  Congress  could  have  had  in  mind 
here  only  the  revenue  derived  from  the  carriage  of  per¬ 
sons  or  property,  as  the  compensation  derived  from  the 
carriage  of  mail  is  the  principal  subject  of  Section  406. 
Had  Congress  not  intended  to  limit  the  other  revenue  to 
the  revenue  referred  to  in  Subsection  1002(e),  consist¬ 
ing  of  revenue  derived  from  the  carriage  of  persons  or 
property,  it  would  have  used  language  along  this  line: 
“All  other  income  of  whatever  nature,  direct,  indirect  or 
nonrecurring,  of  the  person  transporting  the  mail  by  air¬ 
craft.” 

(d)  The  Rate  of  Compensation  for  the  Transportation  of 
of  Mail  Must  Be  Fixed  Prospectively,  Which  Limits 
the  Meaning  of  “ Other  Revenue 

The  Supreme  Court  in  the  TWA  case  (336  U.  S.  601) 
has  confirmed  that  the  Board’s  mail  rate-making  power 
is  prospective  from  the  date  of  the  commencement  of 
the  rate-making  proceeding.  It  is  true  that  a  tardy 
consideration  of  a  mail  rate-making  proceeding  con¬ 
trary  to  Section  6(a)  of  the  Administrative  Proce- 
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dure  Act  (60  Stat.  240;  5  U.  S.  C.  1005),  which  re¬ 
quires  a  speedy  determination  of  proceeding’s  before 
an  administrative  body,  can  have  the  effect  of  giving 
the  Board  hindsight,  and  thus  occasionally  permitting 
what  amounts  to  a  partial  retroactive  application  of  the 
rate-making  power.  But  this  does  not  alter  the  fact  that 
Subsections  406(a)  and  (b)  were  designed  for  prospec¬ 
tive  application,  not  retroactive. 

Thus,  in  addition  to  the  controlling  significance  of 
Subsection  1002(e),  even  though  the  term  '‘all  other 
revenue”  were  tortured  to  mean  all  other  income  from 
whatever  source  and  of  whatever  nature,  it  could  only 
mean  the  type  of  income  which  would  lend  itself  to  fore¬ 
sight  estimates — rather  than  hindsight  knowdedge.  This 
in  turn  signifies  that  the  term,  even  as  thus  twisted,  could 
only  embrace  reasonably  anticipative  earnings  from  nor¬ 
mal  activities  and  operations.  It  could  not  possibly  in¬ 
clude  a  nonrecurring  profit,  such  as  the  sale  of  a  route 
certificate  or  capital  assets,  for  instance,  or  some  type 
of  a  "wind-fall,”  if  a  colloquialism  will  be  permitted,  such 
as  a  substantial  book  profit  from  an  insured  casualty. 

On  a  like  vein,  it  is  certain  that  Congress  would  not 
have  burdened  the  Board  members,  experts  in  air  trans¬ 
portation  but  not  in  other  fields  of  business  ventures,  with 
the  duty  of  having  to  estimate  what  an  air  carrier  might 
earn  during  a  future  period  from  running  a  restaurant, 
maintaining  a  dry  goods  store,  or  operating  slot  machines 
and  oil  wells. 
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Wisely,  Congress  charged  the  Board  only  with  the  duty 
of  considering,  while  determining  the  fair  and  reasonable 
rate  of  compensation  to  be  fixed  for  the  transportation  of 
mail,  only  the  other  prospective  revenues  of  the  air  carrier, 
tariffs  charged  for  the  carriage  of  persons  and  property, 
with  respect  to  which  the  Board  members  are  expert 
and  would  be  able  to  draw  just  conclusions. 

Consideration  by  the  Board  of  a  past  nonrecurring 
item  of  income  which  would  not  lend  itself  to  prospec¬ 
tive  consideration  simply  because  its  procedural  processes 
were  tardy  is  not  responsive  to  the  spirit  and  the  purpose 
of  the  Act. 

(e)  A  Strained  Interpretation  of  <(All  Other  Revenue ” 
Would  Be  Unfair  to  Both  the  Government  and  the 
Air  Carriers. 

If  the  elastic  construction  of  the  Board  be  upheld 
whereby  ‘“all  other  revenue' ’  includes  substantially  all  in¬ 
come  of  an  air  carrier,  the  results  could  be  unfair  to  the 
Post  Office  Department.  If  income  from  sources  other 
than  from  the  carriage  of  persons  and  property  be  applied 
to  reduce  the  fair  and  reasonable  compensation  for  the 
transportation  of  mail,  equal  treatment  would  compel  that 
the  losses  suffered  from  the  same  source  be  considered 
and  made  good  in  the  mail  compensation.  No  one  could 
be  heard  to  argue  less  than  this. 

The  purpose  of  the  Act  is  to  encourage  and  develop 
air  transportation  and  lend  stability  to  the  industry.  Com¬ 
pensating  an  air  carrier  for  a  “wildcat”  oil  well  which  came 
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in  dry  would  not  encourage  or  develop  air  transportation. 
Still,  if  the  income  from  a  “wildcat”  well  that  came  in  a 
gusher  were  applied  in  reduction  of  the  mail  compensation, 
the  heavy  loss  from  a  dry  well  would  have  to  be  applied 
in  equal,  though  reverse,  fashion. 

If  air  carriers  were  invited  to  embark  in  extra-curri¬ 
cular  activities  on  the  assurance  that  the  losses  would  be 
recovered,  since  the  profits,  if  the  venture  proved  success¬ 
ful,  would  be  deductible,  the  concentration  of  air  carriers 
on  the  development  of  air  transportation  would  be  sub¬ 
jected  to  marked  delution  and  the  stability  of  the  air 
transportation  industry  thus  commingled  with  a  multitude 
of  unrelated  or  indirectly  related  ventures  would  be 
softened. 

The  proper  interpretation  of  the  term  “all  other  reve¬ 
nue”  will  eliminate  the  harsh  inequity  of  one  carrier, 
Western  for  example,  being  caught  with  a  substantial 
nonrecurring  capital  gain  realized  after  a  rate-making 
proceeding  had  been  started,  but  before,  due  to  the 
Board's  clogged  calendar,  it  had  been  completed,  while 
its  neighbor,  realizing  a  similar  nonrecurring  capital  gain 
with  no  rate-making  proceeding  pending,  would  retain  all 
of  the  benefits.  The  administration  of  fair  treatment 
must  not  depend  on  happy  or  unhappy  timing,  as  the  case 
may  be. 
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II. 

Application  of  the  Proper  Interpretation  of  Section  406 
to  the  Orders  Under  Review. 

A.  No  Part  of  the  Profit  Derived  by  Western  From  the  Sale 
of  Its  Route  68  and  Related  Equipment  May  Be  Applied 
in  Reduction  of  Its  Mail  Compensation. 

Western  sold  its  certificate  for  Route  68 — Los  Angeles 
to  Denver — and  certain  equipment  used  in  the  operation 
of  the  route  to  United  Air  Lines  on  September  15,  1947, 
with  the  approval  of  the  Board,  for  a  total  price  of  $3,- 
750.000.00.  Of  this  price,  $2,250,000.00  represented  the 
agreed  market  value  of  the  tangible  assets  included  in  the 
sale,  which  at  that  time  had  a  book  value  of  $1,528,000.00, 
thus  resulting  in  a  nonrecurring  capital  profit  of  $722,- 
000.(X).  The  difference  between  the  market  value  of  the 
tangible  assets  and  the  purchase  price,  totaling  $1,500,- 
000.00,  represented  payment  for  the  intangible  values  of 
the  route,  of  which  $447,000.00  was  held  to  be  profit  after 
allowance  of  offsets.  The  Board  had  some  difficulty  in 
resolving  its  own  convictions  concerning  the  treatment  it 
should  accord  this  profit  in  determining  the  fair  and  rea¬ 
sonable  rate  of  compensation  for  the  transportation  of 
mail  by  aircraft  which  Western  was  entitled  to  receive 
from  May  1,  1944,  the  technical  date  of  the  commence¬ 
ment  of  the  rate-making  proceeding,  until  December  31, 
1948. 

In  the  first  Statement  of  Tentative  Findings  and  Con¬ 
clusions,  dated  December  30,  1948,  the  Board  in  effect 
deducted  from  Western's  mail  compensation  the  sum  of 
$794,000.00,  representing  what  might  be  classified  as  an 
arbitrary  determination  by  the  Board  of  the  amount  of 
profit  from  the  sale  of  the  route  and  equipment  [Jt.  App., 
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p.  70].  In  the  third  Order,  dated  June  26,  1951,  this 
deduction  was  reduced  to  $652,000.00,  which  purportedly 
represented  the  net  profit  on  the  tangible  equipment  only 
fjt.  App.,  p.  264]. 

The  Board  acted  illegally  in  giving  consideration  to  any 
part  of  the  profit  Western  derived  from  this  nonrecurring 
capital  asset  sale.  No  part  of  that  profit  was  “other 
revenue”,  which  the  Board  could  have  considered  and 
could  have  applied  in  reduction  of  the  mail  compensation 
under  the  proper  construction  of  Section  406. 

It  is  not  right  that  this  Court  should  bear  the  burden 
of  recalculating  the  compensation  Western  was  entitled 
to  receive  for  the  transportation  of  mail  during  the  period 
at  issue  after  eliminating  from  consideration  the  profit 
derived  from  the  sale  of  the  equipment  that  went  with 
Route  68.  It  is  sufficient  that  the  Court  send  the  case  back 
with  appropriate  instructions. 

B.  Income  From  Operating  Restaurants  and  Slot  Machines 
May  Not  Be  Considered  as  “Other  Revenue”  Under  Sub¬ 
section  406(b). 

Between  May  1,  1944,  and  December  31,  1948,  Western 
realized  a  profit  of  $128,080.57  from  the  operation  of 
restaurants,  canteens  and  slot  machines,  of  which  $109,- 
616.40  came  from  the  slot  machines  [Ex.  W-14,  Jt.  App., 
p.  159].  After  making  some  adjustments,  which  appear 
to  have  been  more  or  less  arbitrary,  the  Board  concluded 
that  the  profit  from  these  sources  amounted  to  $88,000.00 
[Jt.  App.,  p.  266]  and  applied  that  figure  in  reduction  of 
the  compensation  fixed  for  the  transportation  of  mail  by 
aircraft  during  the  period. 

As  an  example  of  the  relationship  which  restaurants, 
canteens  and  slot  machines  bear  to  air  transportation,  as 
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defined  in  the  Act,  it  is  impressive  that  the  concession 
rights  in  Las  Vegas,  Nevada,  were  held  bv  Western  under 
a  separate  lease  which  was  awarded  following  an  invitation 
to  bid  open  to  all  alike.7 

Reasoning  which  would  permit  profits  from  the  opera¬ 
tion  of  slot  machines,  legal  in  Nevada,  to  be  construed  as 
other  revenue  of  an  air  carrier  for  the  purpose  of  effecting 
a  reduction  in  the  fair  and  reasonable  compensation  for  the 
transportation  of  mail  would  require  that  any  income  de¬ 
rived  by  an  air  carrier  from  any  possible  source  be  treated 
in  the  same  fashion.  It  would  not  matter  that  the  Act 
gives  the  Board  no  control  over  such  extraneous  activities, 
either  concerning  the  costs  incurred  in  the  venture  or  the 
rates  charged,  if  “rate"  be  the  proper  word  for  the  slot 
machine  business. 

Since  it  is  not  in  keeping  that  this  Court  should  have 
to  tussle  with  figures,  it  is  essential  that  this  proceeding 
be  sent  back  to  the  Board  with  directions  to  eliminate  the 
profit  derived  by  Western  from  the  operation  of  restau¬ 
rants,  canteens  and  slot  machines  as  an  item  in  reduc¬ 
tion  of  the  fair  and  reasonable  compensation  Western 
was  entitled  to  receive  for  the  transportation  of  mail. 

C.  The  Board  Was  in  Error  in  Computing  the  Mail  Rate 
From  May  1,  1944,  Instead  of  From  January  1,  1946. 

On  April  26,  1944,  Western  filed  a  petition  to  increase 
the  rate  of  compensation  it  was  then  receiving  for  the 
transportation  of  mail  from  0.3  mill  per  pound  mile  to 
25c  per  airplane  mile  [Jt.  App.,  p.  15].  This  initiated  the 
rate-making  proceeding  and  under  the  Supreme  Court’s 


7F.xhibit  WX-3.  Jt.  App.,  page  161.  Exhibit  WX-4,  Jt.  App., 
page  161.  Exhibit  W-12,  Jt.  App.,  page  160. 
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ruling  in  the  TWA  case  (336  U.  S.  601)  it  would  not 
have  been  improper  for  the  Board  to  use  May  1,  1944,  as 
the  starting  date  for  the  redetermined  period,  but  for  the 
fact  that  during  the  remainder  of  1944  and  for  substan¬ 
tially  all  of  1945  Western  derived  a  reasonable,  and  not 
an  excessive,  profit  from  its  operations  on  the  basis  of  the 
minimum  rate  of  0.3  mill  per  pound  mile. 

By  starting  the  new  rate  period  on  May  1,  1944,  instead 
of  January  1,  1946,  as  urged  by  Western  below,  the  Board 
in  effect  took  away  from  Western  more  than  the  fair  and 
reasonable  profit  it  made  between  May  1,  1944,  and  De¬ 
cember  31,  1945,  as  well  as,  and  this  is  of  compelling  sig¬ 
nificance.  all  of  the  compensation  which  had  been  paid  to 
Western  for  transporting  mail  during  that  period  under 
the  previously  established  rate  of  0.3  mill  per  pound  mile. 
This  means  that  Western  carried  the  mail  without  any 
compensation  and  gave  up  a  justly  and  fairly  earned  profit 
of  approximately  $400,000.00,  and  approximately  $000.- 
000.008  which  had  been  paid  under  the  0.3  mill  rate  for 
transporting  the  mail. 

A  procedure  which  accomplishes  a  result  of  this  nature 
is  hardly  designed  to  encourage  the  development  of  air 
transportation  and  foster  sound  economic  conditions  in  the 
industry,  as  required  by  Section  2  of  the  Act.  In  addi¬ 
tion,  such  a  procedure  treads  on  the  Fifth  Amendment  of 
the  Constitution. 

To  make  matters  worse,  the  0.3  mill  per  pound  mile  rate 
under  which  Western  was  operating  between  May  1,  1944, 
and  December  31,  1945,  was  labelled,  and  rightly  so,  as 


sThese  figures  are  reflected  in  Appendix  No.  1  of  the  November 
24,  1950,  Order  [Jt.  App.,  p.  237]. 
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a  minimum  rate.  In  its  decision  fixing  the  rate  in  West¬ 
ern  Air  Lines ,  Inc.  Mail  Rates  (November  8.  1943,  4 
CAB  441,  at  456).  these  statements  appear: 

“Thus  it  is  apparent  that  the  fixing  by  us  of  a  fair 
and  reasonable  rate  of  compensation  for  the  transpor¬ 
tation  of  mail  by  aircraft,  the  facilities  used  and  use¬ 
ful  therefore,  and  the  services  connected  therewith 
docs  not  require  the  allozeancc  in  the  mail  rate  of 
amounts  heretofore  frequently  necessary  in  mail  rate 
cases  to  permit  the  carrier  to  cover  deficiencies  in 
revenues  in  the  carrier's  commercial  operations.” 

********* 

“If  the  total  investment  in  the  regular  air  trans¬ 
port  operations  in  the  amount  of  $1,032,694  is  allo¬ 
cated  between  commercial  and  mail  service  on  the 
basis  of  pound  miles,  an  investment  of  $116,694 
would  be  allocated  to  the  latter  service.  This  esti¬ 
mate  of  mail  costs  does  not  include  provision  for  an 
element  of  profit  which  is  properly  part  of  the  total 
cost  of  furnishing  the  mail  service  and  must  neces¬ 
sarily  be  included  in  the  determination  of  a  minimum 
rate.” 

Subsection  406(a)  commands  the  Board  to  fix  a  fair 
and  reasonable  rate  of  compensation  for  the  transporta¬ 
tion  of  mail  by  aircraft.  No  philosophy  and  no  procedure 
adopted  by  the  Board  may  be  devised  for  the  purpose  of 
denying  to  an  air  carrier  fair  and  reasonable  compensa¬ 
tion  for  the  transportation  of  mail  by  aircraft  during  any 
period.  But  that  is  precisely  what  the  Board  did  here  and 
that  is  the  error  which  the  Board  must  be  directed  to  cor¬ 
rect  when  this  case  is  sent  back. 


D.  The  Board’s  Order  Fixing  the  Mail  Rate  Does  Not  In¬ 
clude  a  Fair  Allowance  for  Income  Taxes. 

Fair  and  reasonable  compensation  for  any  service  must 
include  a  normal  profit  after  taxes.  This  is  an  economic 
truism  which  harbors  no  base  for  a  dispute  and  in  prin¬ 
ciple  has  been  recognized  by  the  Board  from  the  inception 
of  that  agency. 

Up  until  the  second  Order  in  this  proceeding,  the  Board 
had  always  made  an  allowance  for  income  taxes  on  a  basis 
which  the  Board  termed  the  “constructive  method'’.  By 
this  procedure  the  Board  made  an  allowance  for  income 
taxes  based  on  the  new  mail  rate,  the  Board's  determina¬ 
tion  of  the  other  revenues  that  would  be  derived  by  the  air 
carrier  and  the  Board’s  calculation  of  the  expenses.  It  was 
claimed  that  this  procedure  resulted  in  many  air  carriers 
receiving  an  allowance  for  contemplated  income  taxes 
which  exceeded  the  tax  actually  paid,  largely  because  In¬ 
ternal  Revenue  would  allow  as  proper  operating  expenses 
items  which  the  Board  had  rejected  as  excessive  for  mail 
rate  purposes. 

In  the  second  Order,  dated  November  30,  1950  [Jt. 
App.,  p.  183],  the  Board  for  the  first  time  adopted  what  it 
labeled  the  “hybrid  method”.  This  consisted  of  calculat¬ 
ing  the  profits  on  the  Board’s  estimates  and  then  calculat¬ 
ing  the  taxes  on  what  the  Board  assumed  Internal  Revenue 
would  allow  as  expenses,  rather  than  on  the  expenses  which 
the  Board  allowed  for  rate-making  purposes. 

In  the  third  Order,  dated  June  26,  1951,  affirmed  in 
the  final  Order  dated  October  12,  1951  [Jt.  App.,  p.  333], 
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the  Board  adopted  for  the  first  time  what  it  called  the 
‘'tax  return  method.”  In  fixing  a  rate  with  hindsight, 
as  the  Board  did  here  in  consequence  of  the  delay  in 
bringing  the  matter  to  a  conclusion,  the  Board  calcu¬ 
lates  the  tax  allowance  from  the  actual  tax  returns  filed 
by  the  air  carrier.  In  the  third  Order  the  Board  found 
that  Western  had  paid  no  tax  and  in  the  final  Order 
the  tax  allowance  was  calculated  at  $4,208.00. 

The  fallacy  and  unfairness  of  the  tax  return  method 
is  apparent.  This  can  be  used  only  retroactively,  and 
then  it  is  not  sound,  since  the  actual  tax  returns  remain 
subject  to  audit  by  Internal  Revenue. 

The  so-called  “hybrid  method,”  the  Board’s  estimate 
of  the  profits,  less  the  expenses  the  Board  assumes  Internal 
Revenue  will  allow,  is  equally  unfair,  because  in  fixing 
a  just  and  reasonable  rate  of  compensation  for  the  trans¬ 
portation  of  mail  by  aircraft,  the  Board  is  required  in 
fairness  to  include  an  adequate  allowance  for  taxes  on 
the  item  of  profit  it  allows  in  the  rate. 

Although  admittedly  the  original  “constructive  method” 
used  bv  the  Board  has  brought  about  occasional  instances 
of  “wind-falls,”  this  is  the  only  method  which  in  the  over¬ 
all  proves  fair  both  to  the  air  carriers  and  to  the  Govern¬ 
ment.  So  long  as  the  Board  does  not  allow  more  than 
the  proper  tax  on  the  fair  and  reasonable  rate  of  com¬ 
pensation  for  the  transportation  of  the  mail,  there  need 
be  no  concern  about  the  final  audited  tax  results.  Under 
this  method  the  air  carriers  receive  just  and  reasonable 
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compensation  for  the  transportation  of  mail  and  can  not 
be  heard  to  complain  if  extraneous  activities  produce  an 
overall  loss  with  no  corporate  tax  liability,  or  if  those 
activities  should  produce  a  high  profit  which  would  be 
reflected  in  a  corresponding  tax  rate. 

Whatever  method  of  calculating  income  taxes  this  Court 
may  choose  to  approve  in  connection  with  fixing  and 
determining  the  fair  and  reasonable  rate  of  compensation 
for  the  transportation  of  mail  by  aircraft  under  Sub¬ 
section  406(a),  the  matter  will  have  to  be  sent  back  on 
this  point,  as  the  improper  “deductions”  made  by  the 
Board  require  the  complete  redetermination  of  the  rate 
of  compensation  to  which  Western  is  entitled  during 
the  period  involved,  including  a  redetermination  of  a  fair 
allowance  for  income  taxes  on  that  amount. 

Conclusion. 

The  amount  of  money  involved  in  this  proceeding  is 
substantial.  It  concerns  the  difference  between  a  refund 
by  Western  of  $334,639.00  for  alleged  overpayment 
against  an  additional  amount  claimed  by  Western  aggre¬ 
gating  approximately  $2,200,000.00.  But  of  greater  im¬ 
portance  to  Western  and  the  entire  industry  are  the 
principles  involved.  The  uncertainty  that  has  been  hover¬ 
ing  over  the  economic  aspects  of  the  air  transportation 
industry  because  of  the  Board’s  too  loose  and  illegal 
interpretation  and  application  of  Subsections  406(a)  and 
(b)  must  be  resolved  with  judicial  finality. 


The  Orders  of  the  Board  on  review  should  be  reversed 
with  appropriate  instructions  to  redetermine  the  rate  of 
compensation  to  which  Western  is  entitled  for  the  car¬ 
riage  of  mail  from  December  31,  1948,  back  to  January 
1,  1946,  or  such  other  starting  date  as  will  prove  to  be 
legally  right. 

Los  Angeles,  California,  April  29,  1952. 

Respectfully  submitted, 

Hugh  W.  Darling, 

Attorney  for  Western  Air  Lines,  Inc. 

Pogue  &  Neal, 

Guthrie,  Darling  &  Shattuck, 

Of  Counsel. 


Certificate  of  Service. 


I  certify  that  I  am  an  associate  of  the  firm  of  Guthrie, 
Darling  &  Shattuck,  attorneys  for  Western  Air  Lines, 
Inc.,  and  that  on  this  date  I  will  have  caused  this  brief 
to  be  served  upon  the  attorneys  for  Civil  Aeronautics 
Board,  the  Postmaster  General  of  the  United  States  and 
The  United  States  of  America  by  mailing  five  copies 
to  each,  properly  addressed  with  postage  prepaid. 

Los  Angeles,  California,  April  29,  1952. 


Frank  De  Marco,  Jr. 


APPENDIX  A. 


Rates  for  Transportation  of  Mail 
Board  to  Fix  Rates 

Sec.  406  [52  Stat.  998,  49  U.  S.  C.  486]  (a)  The 
Board  is  empowered  and  directed,  upon  its  own  initiative 
or  upon  petition  of  the  Postmaster  General  or  an  air  car¬ 
rier,  (1)  to  fix  and  determine  from  time  to  time,  after 
notice  and  hearing,  the  fair  and  reasonable  rates  of  com¬ 
pensation  for  the  transportation  of  mail  by  aircraft,  the 
facilities  used  and  useful  therefor,  and  the  services  con¬ 
nected  therewith  (including  the  transportation  of  mail  by 
an  air  carrier  by  other  means  than  aircraft  whenever 
such  transportation  is  incidental  to  the  transportation  of 
mail  by  aircraft  or  is  made  necessary  by  conditions  of 
emergency  arising  from  aircraft  operation),  by  each  hold¬ 
er  of  a  certificate  authorizing  the  transportation  of  mail 
by  aircraft,  and  to  make  such  rates  effective  from  such 
date  as  it  shall  determine  to  be  proper;  (2)  to  prescribe 
the  method  or  methods,  by  aircraft-mile,  pound-mile, 
weight,  space,  or  any  combination  thereof,  or  otherwise, 
for  ascertaining  such  rates  of  compensation  for  each  air 
carrier  or  class  of  air  carriers;  and  (3)  to  publish  the 
same:  and  the  rates  so  fixed  and  determined  shall  be 
paid  by  the  Postmaster  General  from  appropriations  for 
the  transportation  of  mail  by  aircraft. 

Rate-Making  Elements 

(b)  In  fixing  and  determining  fair  and  reasonable  rates 
of  compensation  under  this  section,  the  Board,  consider¬ 
ing  the  conditions  peculiar  to  transportation  by  aircraft 
and  to  the  particular  air  carrier  or  class  of  air  carriers, 
may  fix  different  rates  for  different  air  carriers  or  classes 
of  air  carriers,  and  different  classes  of  service.  In  deter- 
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mining  the  rate  in  each  case,  the  Board  shall  take  into 
consideration,  among  other  factors  the  condition  that  such 
air  carriers  may  hold  and  operate  under  certificates  au¬ 
thorizing  the  carriage  of  mail  only  by  providing  necessary 
and  adequate  facilities  and  service  for  the  transportation' 
of  mail ;  such  standards  respecting  the  character  and 
quality  of  service  to  be  rendered  by  air  carriers  as  may 
be  prescribed  by  or  pursuant  to  law ;  and  the  need  of  each 
such  air  carrier  for  compensation  for  the  transportation 
of  mail  sufficient  to  insure  the  performance  of  such  serv¬ 
ice,  and,  together  with  all  other  revenue  of  the  air  carrier, 
to  enable  such  air  carrier  under  honest,  economical,  and 
efficient  management,  to  maintain  and  continue  the  de¬ 
velopment  of  air  transportation  to  the  extent  and  of  the 
character  and  quality  required  for  the  commerce  of  the 
United  States,  the  Postal  Service,  and  the  national  de¬ 
fense. 

Statement  of  Postmaster  General  and  Carrier 

(c)  Any  petition  for  the  fixing  of  fair  and  reasonable 
rates  of  compensation  under  this  section  shall  include  a 
statement  of  the  rate  the  petitioner  believes  to  be  fair  and 
reasonable.  The  Postmaster  General  shall  introduce  as 
part  of  the  record  in  all  proceedings  under  this  section  a 
comprehensive  statement  of  all  service  to  be  required  of 
the  air  carrier  and  such  other  information  in  his  pos¬ 
session  as  may  be  deemed  by  the  Board  to  be  material  to 
the  inquiry. 


7 So  in  original. 


Weighing  of  Mail 

(d)  The  Postmaster  General  may  weigh  the  mail  trans¬ 
ported  by  aircraft  and  make  such  computations  for 
statistical  and  administrative  purposes  as  may  be  required 
in  the  interest  of  the  mail  service.  The  Postmaster  Gen¬ 
eral  is  authorized  to  employ  such  clerical  and  other  as¬ 
sistance  as  may  be  required  in  connection  with  proceedings 
under  this  Act.  If  the  Board  shall  determine  that  it  is 
necessary  or  advisable,  in  order  to  carry  out  the  provi¬ 
sions  of  this  Act,  to  have  additional  and  more  frequent 
weighing  of  the  mails,  the  Postmaster  General,  upon  re¬ 
quest  of  the  Board,  shall  provide  therefor  in  like  man¬ 
ner,  but  such  weighing  need  not  be  for  continuous  periods 
of  more  than  thirty  days. 

Availability  of  Appropriations 

(e)  Except  as  otherwise  provided  in  section  405  (k), 
the  unexpended  balances  of  all  appropriations  for  the 
transportation  of  mail  by  aircraft  pursuant  to  contracts 
entered  into  under  the  Air  Mail  Act  of  1934,  as  amended, 
and  the  unexpended  balances  of  all  appropriations  avail¬ 
able  for  the  transportation  of  mail  by  aircraft  in  Alaska, 
shall  be  available,  in  addition  to  the  purposes  stated  in 
such  appropriations,  for  the  payment  of  compensation  by 
the  Postmaster  General,  as  provided  in  this  Act  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used  and 
useful  therefor,  and  the  services  connected  therewith, 
between  points  in  the  continental  United  States  or  between 
points  in  Hawaii  or  in  Alaska  or  between  points  in  the 
continental  United  States  and  points  in  Canada  within 
one  hundred  and  fifty  miles  of  the  international  boundary 
line.  Except  as  otherwise  provided  in  section  405 (k), 
the  unexpended  balances  of  all  appropriations  for  the 
transportation  of  mail  by  aircraft  pursuant  to  contracts 


4 


entered  into  under  the  Act  of  March  8,  1928,  as  amended, 
shall  be  available,  in  addition  to  the  purposes  stated  in 
such  appropriations,  for  payment  to  be  made  by  the  Post¬ 
master  General,  as  provided  by  this  Act,  in  respect  of 
the  transportation  of  mail  by  aircraft,  the  facilities  used 
and  useful  therefor,  and  the  services  connected  therewith, 
between  points  in  the  United  States  and  points  outside 
thereof,  or  between  points  in  the  continental  United  States 
and  Territories  or  possessions  of  the  United  States,  or 
between  Territories  or  possessions  of  the  United  States. 

Payments  to  Foreign  Air  Carriers 
(f)  If  any  case  where  air  transportation  is  performed 
between  the  United  States  and  any  foreign  country,  both 
by  aircraft  owned  or  operated  by  one  or  more  air  carriers 
holding  a  certificate  under  this  title  and  by  aircraft 
owned  or  operated  by  one  or  more  foreign  air  carriers, 
the  Postmaster  General  shall  not  pay  to  or  for  the  ac¬ 
count  of  any  such  foreign  air  carrier  a  rate  of  com¬ 
pensation  for  transporting  mail  by  aircraft  between  the 
United  States  and  such  foreign  country,  which,  in  his 
opinion,  will  result  (over  such  reasonable  period  as  the 
Postmaster  General  may  determine,  taking  account  of 
exchange  fluctuations  and  other  factors)  in  such  foreign 
air  carrier  receiving  a  higher  rate  of  compensation  for 
transporting  such  mail  than  such  foreign  country  pays  to 
air  carriers  for  transporting  its  mail  by  aircraft  be¬ 
tween  such  foreign  country  and  the  United  States,  or 
receiving  a  higher  rate  of  compensation  for  transporting 
such  mail  than  a  rate  determined  by  the  Postmaster  Gen¬ 
eral  to  be  comparable  to  the  rate  such  foreign  country 
pays  to  air  carriers  for  transporting  its  mail  by  aircraft 
between  such  foreign  country  and  an  intermediate  coun¬ 
try  on  the  route  of  such  air  carrier  between  such  foreign 
country  and  the  United  States. 
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APPENDIX  B. 

Power  to  Prescribe  Rates  and  Practices  of  Air  Carriers 
Sec.  1002  [2  Stat.  1018,  49  U.  S.  C.  642]  (d) 

W  henever,  after  notice  and  hearing  upon  complaint,  or 
upon  its  own  initiative,  the  Board  shall  be  of  the  opinion 
that  any  individual  or  joint  rate,  fare,  or  charge  de¬ 
manded,  charged,  collected  or  received  by  any  air  carrier 
for  interstate  or  overseas  air  transportation,  or  any  class¬ 
ification,  rule,  regulation,  or  practice  affecting  such  rate, 
fare,  or  charge,  or  the  value  of  the  service  thereunder,  is 
or  will  be  unjust  or  unreasonable,  or  unjustly  discrimi¬ 
natory,  or  unduly  preferential,  or  unduly  prejudicial,  the 
Board  shall  determine  and  prescribe  the  lawful  rate,  fare, 
or  charge  (or  the  maximum  or  minimum,  or  the  maxi¬ 
mum  and  minimum  thereof)  thereafter  to  be  demanded, 
charged,  collected,  or  received,  or  the  lawful  classification, 
rule,  regulation,  or  practice  thereafter  to  be  made  effective : 
Provided ,  That  as  to  rates,  fares,  and  charges  for  over¬ 
seas  air  transportation,  the  Board  shall  determine  and 
prescribe  only  a  just  and  reasonable  maximum  or  mini- 
mur  or  maximum  and  minimum  rate,  fare,  or  charge. 

Rule  of  Rate  Making 

(e)  In  exercising  and  performing  its  powers  and  duties 
with  respect  to  the  determination  of  rates  for  the  carriage 
of  persons  or  property,  the  Board  shall  take  into  con¬ 
sideration,  among  other  factors — 

(1)  The  effect  of  such  rates  upon  the  movement 
of  traffic; 


(2)  The  need  in  the  public  interest  of  adequate 
and  efficient  transportation  of  persons  and  property 
by  air  carriers  at  the  lowest  cost  consistent  with  the 
furnishing  of  such  service ; 

(3)  Such  standards  respecting  the  character  and 
quality  of  service  to  be  rendered  by  air  carriers  as 
may  be  prescribed  by  or  pursuant  to  law; 

(4)  The  inherent  advantages  of  transportation  by 
aircraft;  and 

(5)  The  need  of  each  air  carrier  for  revenue 
sufficient  to  enable  such  air  carrier,  under  honest, 
economical,  and  efficient  management,  to  provide  ade¬ 
quate  and  efficient  air  carrier  service. 
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COUNTERSTATEMENT  OF  QUESTIONS  PRESENTED 


In  respondent’s  opinion,  the  questions  presented  by  Case 
No.  11,324  are 

1.  Whether  the  Board  reasonably  and  permissibly 
has  interpreted  “other  revenue”  which  may  be  offset 
against  a  carrier’s  need  for  mail  pay  to  include  non- 
transportation  revenue  derived  from  activities  inci¬ 
dental  and  related  to  air  carrier  operations; 

2.  Whether  the  Board  is  required  to  provide  a  mail 
pay  allowance  for  Federal  income  taxes  greater  than 
the  actual  tax  liability  of  t lie  carrier:  and 

3.  Whether,  in  fixing  need  mail  rates,  the  Board  is 
required  to  consider  only  those  selected  portions  of  a 
rate-making  period  in  which  operations  were  conducted 
at  a  loss  and  to  reimburse  a  carrier  for  such  losses 
without  regard  to  profits  accruing  during  other  por¬ 
tions  of  the  rate-making  period. 

The  questions  presented  by  Case  No.  11,250  are 

1.  Whether,  in  fixing  need  mail  rates,  the  Board  has 
statutory  authority  to  allow,  for  incentive  and  develop¬ 
mental  purposes,  an  amount  in  excess  of  that  needed 
for  the  maintenance  of  an  existing  operation:  and 

2.  Whether  the  Board’s  action  in  permitting  Western 
to  retain  a  portion  of  the  profit  from  the  sale  of  Route 
68  was  reasonably  designed  as  an  incentive  to  Western 
and  other  carriers  to  effectuate  voluntary  route  trans¬ 
fers  deemed  necessary  by  the  Board  for  the  improve¬ 
ment  and  development  of  the  air  transportation  sys¬ 
tem. 
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Civil  Aeronautics  Board,  respondent 


Xo.  11,324 
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Civil  Aeronautics  Board,  respondent 


OS  PETIT  loss  FOP  REVIEW  OF  ORDERS  OF  THE  CIVIL 

AEROSAUT1CS  BOARD 


BRIEF  FOR  RESPONDENT 


COUNTERSTATEMENT  OF  THE  CASES 

The  Postmaster  General  and  Western  Air  Lines,  Inc., 
by  separate  petitions  seek  review  of  certain  orders  en¬ 
tered  by  the  Civil  Aeronautics  Board  fixing'  final  mail  pay 
for  Western’s  route  system  for  the  period  May  1,  1944 
through  December  31,  194S. 


(1) 


Western  conducts  extensive  air  carrier  operations  in  the 
western  portion  of  the  United  States,  transporting  persons, 
property  and  mail  under  authority  of  certificates  of  pub¬ 
lic  convenience  and  necessity  issued  by  the  Board.1  Air 
carriers  authorized  by  certificate  to  transport  mail  are  en¬ 
titled  to  compensation  therefor  at  rates  fixed  by  the  Board 
pursuant  to  the  provisions  of  Section  406  of  the  Civil  Aero¬ 
nautics  Act  (52  Stat.  90S,  49  U.S.C.  486).  The  Board  is 
empowered  by  this  section  to  fix  different  rates  for  differ¬ 
ent  Carriers  according  to  their  needs,  and  the  mail  pay 
provisions  of  the  Act  are  recognized  as  providing  a  method 

wherebv  subsidies  mav  be  granted  to  air  carriers.-  Mail 
*  * 

rates  which  are  considered  to  embody  subsidy  payments  are 
generally  referred  to  in  the  industry  as  “need”  rates, 
whereas  mail  rates  which  represent  only  just  compensa¬ 
tion  for  transporting  the  mail  are  called  “service”  or 
‘ ‘ compensatory ’ '  rates. 

On  November  8,  1943,  the  Board  had  fixed  a  service  mail 
rate  for  Western’s  operations  of  60  cents  per  ton-mile  (.3 
mill  per  pound-mile)  for  mail  actually  transported.  U'esf- 
ern  Air  Lines,  Mail  Rates,  4  O.A.B.  441  (1943).  On  April 
26,  1944.  Western  filed  a  petition  with  the  Board  requesting 
a  higher  rate  to  be  made  effective  not  later  than  May  1, 1944, 
alleging  that  the  existing  rate  was  inadequate  to  insure  the 
performance  of  the  services  for  which  it  was  certificated 
(J.A.  15).  Payments  continued  at  the  former  60  cent  rate 
until  1947.  Various  amendments  to  the  rate  petitions  were 
filed  (luring  that  year,  alleging  that  the  carrier’s  financial 
condition  was  critical  and  requesting  the  immediate  estab¬ 
lishment  of  a  higher  rate  on  a  temporary  basis  (J.A.  21, 
24.  35).  A  temporary  need  rate  providing  increased  com¬ 
pensation  was  established  on  April  29,  1947,  to  be  effective 

1  A  subsidiary  carrier.  Inland  Air  Lines,  Inc.,  also  conducted 
various  operations  in  this  area,  and  rates  were  fixed  for  both  In¬ 
land  and  Western  in  the  same  proceeding  before  the  Board. 
Inland’s  rate  is  not  here  in  issue. 

-’See  e.g..  Transcontinental  &  Western  Air,  Inc.,  v.  Civil  Aero¬ 
nautics  Board.  336  U.S.  601.  608  (1949):  House  of  Representatives 
Report  No.  3041.  Slst  Cong..  2d  Sess.;  Senate  Report  No.  629.  S2d 
Cong.,  1st  Sess. 
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on  and  after  October  1, 1946  (J.A.  44,  46).  On  December  30, 
1948,  the  Board  issued  a  statement  of  tentative  findings  and 
conclusions  proposing  a  lump  sum  payment  as  final  mail 
compensation  for  the  past  period  May  1,  1944-Deccmber  31, 
1948  and  a  need  rate  for  the  future  (J.A.  54).  The  pro¬ 
posed  lump  sum  payment  for  the  past  period  was  then  made 
effective  on  a  temporary  basis  at  Western’s  request  (J.A. 
126,  127),  pending  final  determination  of  the  exact  amount 
to  be  paid,  and  the  proceeding  to  determine  this  precise 
amount  was  severed  from  the  proceeding  to  fix  the  future 
rate,  also  at  Western’s  request  (J.A.  135).  Only  the  rate 
or  lump  sum  payment  for  the  past  period,  May  1,  1944- 
Deeember  31,  1948,  is  here  involved. 

The  rate  for  this  past  period  was  fixed  after  full  observ¬ 
ance  of  all  required  procedural  steps.-'5  In  fixing  the  rate, 
the  Board  did  not  allocate  costs  and  investment  attributable 
to  the  mail  service  as  it  does  in  fixing  service  rates.  Since  a 
need  rate  was  being  established  for  a  past  period  for  which 
complete  operating  results  were  available,  the  determina¬ 
tion  of  the  rate  was  made  upon  the  basis  of  actual  operating 
experience  viewed  in  the  light  of  the  statutory  standards  of 
honest,  economical  and  efficient  management.  The  Board 
determined  the  “break-even  need”  of  the  carrier,  i.e.,  the 
amount  of  money  necessary  to  equalize  income  and  outgo 
recognized  for  mail  pay  purposes;  the  average  investment 
or  “rate  base”  for  the  carrier’s  entire  operations  for  each 
year  of  the  period  involved;  the  rate  of  return  on  invest¬ 
ment,  fixed  at  7%  :  and  the  allowances  for  taxes  necessary  to 
enable  the  carrier  to  realize  a  net  profit  of  7%  on  invest¬ 
ment. 

“Break-even  need,”  exclusive  of  certain  profits  realized 

3  These  steps  consisted  of  the  issuance  of  the  tentative  statement 
of  December  30,  1948  (J.A.  54):  an  evidentiary  hearing:  followed 
by  oral  argument  before  the  Board  (J.A.  185) :  the  issuance  of  an 
initial  decision  to  become  effective  within  ten  days  if  no  exceptions 
were  filed  thereto  (J.A.  185.  235) ;  the  hearing  of  oral  argument  on 
the  exceptions  filed  to  the  initial  decision  by  Western  and  the 
Postmaster  General  and  issuance  of  an  opinion  disposing  of  those 
exceptions  (J.A.  258.  259):  and  the  issuance  of  a  final  order 
disposing  of  petitions  for  reconsideration  filed  by  Western  and 
the  Postmaster  General  (J.A.  333). 
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from  the  sale  of  one  of  Western's  routes,  was  determined  to 
be  $2,537,898  (J.A.  229,  279,  337) ; 4  return  on  investment  to 
be  $1,375,168  (J.A.  229,  247,  251,  279,  337) ;  and  the  proper 
allowance  for  Federal  income  taxes  to  be  $4295,  an  amount 
sufficient  to  satisfy  the  actual  tax  liability  on.  items  recog¬ 
nized  for  mail  pay  purposes  (J.A.  337). 5  Thus,  total 
mail  pay  was  allowed  in  the  amount  of  $3,917,361  (J.A. 
339).  This  allowance  amounted  to  13.13  cents  per  revenue 
plane  mile  in  scheduled  service  for  the  entire  period,  and  109 
cents  per  mail  ton  mile  for  mail  actually  transported  (cf. 
J.A.  229).  Since  the  carrier  already1  had  received  tempo¬ 
rary  mail  pay  of  $4,252,000,  the  amount  initially  proposed 
in  the  tentative  statement  of  December  30,  1948  (J.A.  104), 
a  refund  was  due  of  $334,639  (J.A.  337). 

The  facts  involved  in  the  cases  are  not  disputed.  The 
only  errors  alleged  in  the  petitions  for  review  are  errors  of 
law  which  relate  to  the  propriety  of  the  treatment  by  the 
Board  for  rate-making  purposes  of  the  four  items  set  forth 
below.  If  Western  should  prevail  herein,  additional  mail 
pay  of  approximately  $2,000,000  will  be  due  the  carrier.  If 
the  Postmaster  General  should  prevail.  Western  will  be  re¬ 
quired  to  refund  an  additional  $447,000. 

1.  Profit  from  the  sale  of  Route  No.  6S — In  1947,  Western 
sold  its  certificate  for  operations  between  Los  Angeles  and 
Denver,  and  the  air  carrier  properties  incident  thereto,  to 
United  Air  Lines  (Route  Xo.  6S).  The  Board  found  the 
profit  from  the  sale  to  be  $1,099,000  (J.A.  296,  220).  Of 
this  amount,  $652,000  was  determined  to  be  profit  from  the 
sale  of  tangible  property  including  aircraft  and  the  like 
(J.A.  264,  279),  and  $447,000  was  determined  to  be  profit 
from  the  sale  of  the  “intangible”  element  of  the  earning 

4  Operating  results  for  Western  during  the  entire  period  are  set 
forth  in  tabular  form  at  J.A.  237.  Although  various  minor  adjust¬ 
ments  subsequently  were  made  therein,  th’S  table  depicts  the 
operations  with  substantial  accuracy. 

r* Westerns  tax  allowance  was  small  because  (1)  losses  were  in¬ 
curred  which  were  deductible  for  tax  purposes  but  not  reim¬ 
bursable  for  mail  pay  purposes,  and  12)  the  Board  refused  to  pro¬ 
vide  a  tax  allowance  for  taxes  actually  paid  on  that  portion 
of  the  profit  from  the  sale  of  Route  68  which  the  carrier  was  per¬ 
mitted  to  retain. 
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power  of  the  route  (J.A.  265,  279).  The  Board  treated  the 
profits  from  the  sale  of  the  tangible  property  ($652,000)  as 
income  for  rate-making  purposes,  or  stated  differently,  off¬ 
set  this  income  against  Western’s  ‘‘need”  for  mail  pay 
(J.A.  264).  The  Board  excluded  the  profits  from  the  sale  of 
the  intangible  value  of  the  certificate  ($447,000)  from  the 
carrier’s  revenues  for  rate-making  purposes.  Although  the 
Board  held  that  it  could  in  its  discretion  offset  this  portion 
of  the  profit  against  Western’s  need  since  the  entire  profit 
constituted  “revenue”  to  Western  within  t he  meaning  of 
Section  406(b)  of  the  Act,'1  it  refused  to  do  so  upon  the 
grounds  that  improvements  in  the  national  air  pattern 
through  voluntarv  route  transfers  bv  carriers  would  be 
thwarted  if  all  profit  incentive  were  eliminated  from  route 
sales  (J.A.  262-265).  Western  contends  that  the  Board 
erred  in  offsetting  as  “revenue”  the  profit  from  the  sale 
of  the  tangibles  against  Western's  need,  and  that  its  mail 
pay  therefore  should  be  increased  as  to  this  item  by  $632,- 


000.  The  Postmaster  General  contends  that  the  Board 
erred  in  not  offsetting  the  entire  profit,  and  that  Western 
therefore  should  be  required  to  refund  an  additional 
$447,000. 


2.  Revenues  from  restaurants  and  concessions — Western 
realized  $88,000  from  the  operation  of  restaurants  and 
cafes,  canteens,  and  coin-vending  and  slot  machines  at  the 
airports  at  Salt  Lake  City,  Las  Vegas  and  Long  Beach 
(J.A.  191-195).  These  revenues  were  considered  by  the 
Board  as  “revenue”  for  mail  pay  purposes,  on  findings 
that  the  activities  from  which  the  revenues  were  derived 
were  incidental  to  the  air  carrier  activities,  were  financed 
out  of  air  carrier  working  capital  and  supervised  by  air 
carrier  employees,  and  utilized  assets  and  facilities  in¬ 
cluded  in  Western’s  rate  base  (J.A.  193,  194).  Western 
contends  that  these  revenues  should  not  have  been  offset 
against,  its  need  for  mail  pay,  and  therefore  that  its  mail 


6  Section  406  f  bl  (52  St  at.  998.  49  F.S.C.  4S6  (b))  provides  in 
part  that,  in  fixing  mail  rates,  the  Board  shall  consider,  among  other 
factors,  the  need  of  the  carrier  for  mail  pay  in  the  light  of  “all  other 
revenue  of  the  air  carrier.” 


pay  should  have  been  increased  by  an  additional  $88,000  as 
to  this  item. 


3.  Allowance  for  Federal  Income  Tax — The  Board  pro¬ 
vided  an  allowance  for  Federal  income  taxes  sufficient  to 
reimburse  the  carrier  for  its  actual  tax  liability  recognized 
for  rate  purposes  and  still  permit  a  ~c/<  return  on  invest¬ 
ment  (J.A.  333-337).  Western  contends  that  the  Board 
erred  in  not  providing  a  constructive  allowance  for  taxes 
on  the  assumption  that  the  allowable  return  on  investment 
would  be  fully  taxed.  Thus,  assuming  the  correctness  of 
the  amount  of  return  on  investment  fixed  by  the  Board, 
Western  contends,  inter  alia,  that  it  should  have  been  pro¬ 
vided  an  allowance  sufficient  to  permit  an  assumed  pay¬ 
ment  of  38 (7f  (the  then  tax  rate)  on  return  and  still  permit 
the  retention  of  the  net  return  allowed.  This  method  of  tax 
computation  would  have  provided  a  tax  allowance  of  some 
$600.b0()  (J.A.  372),  rather  than  the  $4,295  actually  allowed 
(J.A.  337). 


4.  The  period  for  which  rates  were  fixed — The  Board 
fixed  the  final  mail  rate  effective  as  of  May  1,  1944,  the 
approximate  date  of  the  filing  of  Western’s  petition  for  an 
increased  rate.  Western  contends  that  the  rate  should  have 
been  made  effective  only  from  January  1,  1946,  the  date  on 
which  operations  allegedly  became  unprofitable  under  the 
former  service  rate  of  60  cents  per  ton-mile  (J.A.  186).  The 
selection  of  the  date  contended  for  by  Western  would  have 
precluded  the  offsetting  of  profits  accruing  during  the 
period  May  1,  1944-December  31,  1945  against  losses  occur¬ 
ring  in  1946-47-48.  These  profits  amounted  to  some  $885,000 
(J.A.  186),  and  the  carrier’s  mail  rate  accordingly  would 
have  been  increased  by  this  amount  if  only  the  years  1946- 
47-48  had  been  considered.  The  Board  refused  to  fix  the 
rate  to  become  effective  from  January  1,  1946  upon  find¬ 
ings  that  no  legal  necessity  existed  therefor,  and  that  the 
establishing  of  rates  on  the  better  than  cost-plus  basis 
contended  for  by  Western  would  be  contrary  to  the  pur¬ 
poses  of  the  mail  rate  provisions  of  the  Act  and  would 
defeat  the  Board's  efforts  to  keep  carriers  on  final  future 
rates  in  that  other  carriers  would  be  encouraged  to  keep 


protective  petitions  for  rate  increases  on  file  at  all  times 
(J.A.  187-191,  267-272) 

STATUTE  INVOLVED 

Pertinent  portions  of  the  Civil  Aeronautics  Act  of  1938, 
52  Stat.  973,  as  amended,  49  U.S.C.  401  rt  scq.,  are  set  forth 
at  pp.  9  and  10  of  the  Postmaster  General’s  brief,  and  as 
Appendices  A  and  B  to  Western’s  brief. 

SUMMARY  OF  ARGUMENT 

I 

The  Board  did  not  err  in  fixing  Western’s  mail  rate  upon 
a  need  or  subsidy  basis.  Apart  from  the  fact  that  Western 
did  not  request  the  Board  to  fix  the  rate  on  any  other  basis, 
a  rate  affording  only  just  compensation  for  the  transporta¬ 
tion  of  mail  would  have  been  much  lower  than  the  rate 
actually  established.  Neither  did  the  Board  err  in  fixing 
the  rate  upon  the  basis  of  actual  operating  data  rather 
than  upon  the  basis  of  assumed  forecasts  of  operating 
results.  The  fixing  of  the  rate  for  a  past  period  other  than 
upon  the  basis  of  known  operating  experience  would  have 
been  arbitrary. 

The  Board  consistently  has  interpreted  the  phrase  “all 
other  revenue”  contained  in  section  406(b)  of  the  Act  as 
permitting  the  offsetting  against  a  carrier's  need  for  mail 
pay  of  all  revenues  derived  from  activities  incidental  and 
related  to  air  carrier  operations.  This  long  and  uniform 
interpretation  by  the  Board  is  permissible  and  reasonable, 
and  therefore  controlling.  The  revenues  from  the  opera¬ 
tion  of  restaurants  and  concessions  and  the  profit  from  the 
sale  of  Route  68  grew  out  of  and  were  inextricablv  related 
to  Western’s  air  carrier  operations,  and  accordingly  were 
subject  to  being  offset  against  Western’s  need  for  mail 
pay. 

Federal  income  tax  payments  are  merely  one  item  of  cost 
to  be  included  in  the  total  cost  of  conducting  operations. 
A  carrier  need  not  be  reimbursed  for  costs  not  actually 
incurred.  Western’s  entire  income  tax  liability  for  the 
period  in  question  was  known,  and  Western  was  allowed 
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an  amount  sufficient  to  cover  that  liability.  Xo  greater 
allowance  for  taxes  was  required. 

X’o  constitutional  or  statutory  provisions  were  infringed 
bv  the  selection  of  Mav  1,  1944,  rather  than  January  1, 
194(5.  as  the  date  from  which  Western’s  mail  rate  was  made 
effective,  nor  did  the  Board  unlawfully  “recapture”  any 
mail  pay  or  profits  earned  during  the  earlier  portion  of  the 
period  embraced  in  the  Board’s  proceeding.  Western’s 
mail  rate  was  increased  for  the  period  May  1,  1944-Decem- 
ber  .‘11,  194o  from  60  cents  to  109  cents  per  ton-mile.  The 
offsetting  of  earlier  profits  from  passenger  and  property 
operations  against  subsequent  losses  from  these  sources 
did  not  constitute  a  legal  recapture  since  the  Board  is 
authorized  by  section  406(b)  to  establish  a  new  mail  rate 
from  any  date  subsequent  to  the  filing  of  a  petition  for  such 
a  rate.  Xo  legal  requirement  exists  that  a  rate  be  fixed  at 
a  level  which  will  enable  a  carrier  always  to  operate  at  a 
profit  during  any  selected  month  or  year;  the  overall  effect 
of  the  rate  is  the  proper  criterion.  Western  was  allowed 
just  compensation  plus  need  for  the  entire  rate-making 
period,  and  the  overall  rate  established  satisfied  all  con¬ 
stitutional  and  statutory  requirements. 

II 

Section  406(b)  of  the  Act  does  not  limit  either  subsidy 
payments  or  a  carrier’s  “need”  for  subsidy  to  that  amount 
necessary  to  maintain  an  existing  operation  as  the  Post¬ 
master  General  erroneously  contends.  A  carrier’s  “need” 
is  merely  one  of  several  unweighted  factors  which  the  Board 
may  consider  in  fixing  mail  rates.  Further,  the  term 
“need”  as  employed  in  section  406(b)  expressly  includes 
not  only  that  amount  of  subsidy  necessary  to  “maintain” 
a  given  operation  but  also  that  amount  necessary  to  “con¬ 
tinue  the  development  of  air  transportation  to  the  extent 
and  of  the  character  and  quality  required  for  the  commerce 
of  the  United  States,  the  Postal  Service  and  the  national 
defense.”  The  extent  of  a  carrier's  “need”  thus  is  the 
extent  of  subsidy  required  to  accomplish  these  develop¬ 
mental  objectives.  The  Board  clearly  has  discretionary 
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power  in  fixing  mail  rates  to  allow  an  amount  in  excess  of 
that  needed  for  the  maintenance  of  an  existing  operation, 
for  incentive  and  developmental  purposes. 

The  Board’s  action  in  permitting  Western  to  retain  a  por¬ 
tion  of  the  profits  from  the  sale  of  Route  68  was  reasonably 
designed  as  an  incentive  to  Western  and  all  other  carriers 

to  effectuate  voluntarv  route  transfers  necessarv  for  the 

♦  * 

improvement  and  development  of  the  air  transportation 
system,  and  therefore  was  proper. 

ARGUMENT 

Introduction 

Western’s  petition  for  review  raises  various  issues  not 
raised  by  the  Postmaster  General.  Further,  if  Western  is 
correct  in  its  contention  that  the  Board  erred  in  regarding 
the  profit  from  the  sale  of  Route  68  as  ‘‘other  revenue** 
within  the  meaning  of  section  406(b)  of  the  Act,  the  Post¬ 
master  General’s  contentions  concerning  the  propriety  of 
permitting  Western  to  retain  a  portion  of  that  profit  will 
not  be  reached  by  the  Court.  Accordingly,  we  treat  the 
petitions  as  separate  for  purposes  of  argument,  dealing- 
first  with  all  of  the  issues  raised  by  Western. 

I.  The  Bate  Fixer!  by  the  Board  teas  Lawful  and  Proper 

as  to  Western 

A.  The  rat  e-making  methods  employed  by  the  Board  were 
appropriate  to  the  type  of  rate  fixed 

Western  contends  in  its  brief  that  the  Board  erred  in 
fixing  the  mail  rate  “as  if  a  subsidy  were  involved  and  with¬ 
out.  proper  regard  for  the  factors  that  constitute  compensa¬ 
tion”  (Br.  p.  7).  Apart  from  its  failure  to  raise  the  issue 
in  the  petition  for  review,  this  objection  is  not  open  to  West¬ 
ern.  The  Board’s  tentative  statement  of  December  30, 1948 
placed  Western  on  notice  of  the  method  which  the  Board 
proposed  to  employ  in  determining  the  mail  rate,  and 
Western  voiced  no  objection  thereto.  Xo  request  was  then 
made  for  the  establishment  of  a  compensatory  rate  upon 
the  basis  of  either  an  allocation  of  costs  and  investment 


attributable  to  the  mail  service  (Br.  pp.  14, 15)  or  the  “value 
of  the  services  purchased  by  the  Post  Office  Department” 
(Br.  p.  S),  and  Western  introduced  no  evidence  at  the  hear¬ 
ing  concerning  these  matters.  Cf.  Seaboard  &  Western  Air¬ 
lines  v.  Civil  Aeronautics  Board ,  87  App.  D.  C.  78, 183  F.  2d 
975  (1950) ;  A  ’etc  England  Air  Express  v.  Civil  Aeronautics 
Board ,  —  App.  D.  C.  — ,  194  F.  2d  894  (1952).  Although 
Western  thereafter  asserted  that  the  Board  as  a  technical 
matter  could  not  regard  Western  as  a  “need”  carrier  in 
the  absence  of  specific  proof  thereof  introduced  by  public 
counsel  for  the  Board,  Western  still  did  not  request  the 
establishment  of  a  compensatory  rate.7  However,  assum¬ 
ing  arguendo  that  this  contention  constituted  a  timely  and 
sufficient  request  for  t lie  establishment  of  such  a  rate,  which 
we  deny,  the  suggestion  that  the  Board  would  have  been 
legally  required  to  fix  a  higher  rate  had  observance  been 
given  to  the  “factors  that  constitute  compensation”  is 
wholly  devoid  of  merit. 

The  Board  has  heretofore  determined  that  service  mail 
rates  should  he  fixed  upon  the  basis  of  costs  and  investment 
allocated  to  the  mail  service  rather  than  upon  the  basis  of 
“value  of  service,”  e.g.,  American  Airlines,  Eastern  Air 
Lines,  Trans  World  Airlines ,  United  Air  Lines,  Mail  Rates, 

7  In  its  exceptions  to  the  Board’s  initial  decision.  Western  as¬ 
serted  that  the  Board  “erred  in  assuming  that  Western  is  a  subsidy 
need  rate  carrier  for  the  period  under  review”  (J.A.  257).  This 
allegation  was  directed  to  a  contention  that  “other  revenue”  could 
be  offset  only  against  Western’s  “need”  for  mail  pay,  and  therefore 
that  the  Board  could  not  offset  the  profits  derived  from  the  sale 
of  Route  68  without  first  making  a  preliminary  finding  that  West¬ 
ern  was  a  need  carrier.  Although  virtually  conceding  that  it  was  a 
need  carrier.  Western  nevertheless  contended  that  such  a  finding 
could  not  be  made  “on  the  record”  since  “no  issue  was  raised  by 
Public  Counsel  as  to  whether  Western  was  a  subsidy  need  rate 
carrier”  (Unprinted  transcript  of  record,  pp.  3600-3602). 

Western,  and  not  Public  Counsel,  sought  the  establishment  of  a 
rate  higher  than  that  theretofore  in  existence,  and  it  was  incumbent 
upon  Western  to  introduce  all  evidence  necessary  to  justify  the 
increased  rate.  Western  was  at  liberty  to  propose,  and  introduce 
evidence  in  support  of,  any  rate-making  theory  which  it  chose  to 
rely  upon.  Western  was  quite  content  to  proceed  before  the  Board 
on  the  theory  that  it  was  a  need  carrier,  and  certainly  the  Board 
was  entitled  to  assume  this  fact  in  the  absence  of  evidence  to  the 
contrary  adduced  by  Western. 


Order  Serial  No.  E-5560,  dated  July  31,  1951/  Reimburse¬ 
ment  for  the  cost  of  the  service  rendered  plus  a  reasonable 
return  upon  invested  capital  allocated  to  that  service  satis¬ 
fies  all  concepts  of  “just  compensation”  for  the  transpor¬ 
tation  of  mail.  Cf.  United  States  v.  Jones,  336  l  .  S.  641 
(1949).  Had  Western  been  allowed  only  costs  attributable 
to  the  transportation  of  mail  plus  a  reasonable  return  on 
allocated  investment,  it  obviously  would  have  received  less 
compensation  than  that  allowed  by  t lie  Board.  The  “serv¬ 
ice  rate”  for  Western’s  system  on  an  allocated  basis  in  1943 
was  60  cents  per  mail  ton-mile,  and  the  Board  recently  has 
proposed  and  Western  has  agreed  to  accept  a  service  rate 
of  53  cents  per  mail  ton-mile.  Western  points  to  no  inter¬ 
vening  factors,  and  none  exist,  which  would  justify  the  con¬ 
clusion  that  a  just  service  rate  for  the  period  in  question 
would  have  exceeded  60  cents  per  ton-mile.0  M  estern  was 

8  The  rate-making  concept  of  “value  of  service.”  or  "what 
the  traffic  will  bear,”  requires  an  independent  valuation  of  the 
worth  of  the  service  to  the  user.  The  concept  often  has  been 
employed  in  the  public  utility  field  for  the  purpose  of  fixing  com¬ 
mercial  rates  for  different  services  at  levels  below  or  above  fully 
allocated  costs  for  the  particular  service  so  that  an  overall  fair 
return  may  be  obtained.  Application  of  the  concept  usually  in¬ 
volves  the  question  of  retention  or  extension  of  patronage  in  the 
light  of  an  evaluation  of  the  ability  and  willingness  of  the  public 
to  pay,  and  the  availability  and  rate  at  which  alternate  services 
may  be  obtained.  Barnes,  Economics  of  Public  Utility  Regulation 
(1942).  291.  292.  These  factors  arc  difficult  if  not  impossible  to 
apply  to  the  transportation  of  mail.  The  government  is  the  only 
shipper — there  is  no  competitive  market;  the  value  of  the  postal 
service  cannot  be  measured  in  terms  of  dollars  and  cents;  and  the 
ability  of  the  government  to  pay  is  virtually  unlimited.  More¬ 
over.  there  is  no  legal  requirement  that  the  Board  subscribe  to  any 
particular  theory  of  ratemaking,  and  rejection  of  the  “value  of 
service”  theory  in  fixing  compensatory  mail  rates  rest  within  the  dis¬ 
cretion  of  the  Board. 

The  Committees  of  both  Houses  of  Congress  which  have  under 
consideration  various  bills  for  the  separation  of  subsidies  from 
air  mail  pay  have  recommended  that  compensatory  rates  be  fixed 
on  the  basis  of  allocated  costs  and  investment,  rather  than  upon 
the  basis  of  value  of  service.  See  House  Report  No.  3041,  Slst 
Cong.,  2d  Sess.;  Senate  Report  No.  629,  82d  Cong.,  1st  Sess. 

0  The  fact  that  Western  would  have  suffered  losses  attributable 
to  its  passenger  and  property  operations  at  this  rate  is  of  no 
significance  since  the  mail  pay  provisions  of  the  Act  do  not  guaran- 
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allowed  109  cents  per  ton-mile,  almost  twice  the  rate  of 
“just  compensation.” 

Moreover,  the  Board  did  not  err  in  fixing  the  rate  upon 
the  basis  of  actual  operating  data  rather  than  upon  the 
basis  of  assumed  forecasts.  We  agree  that  rate-making  is 
normally  prospective  in  nature,  and  the  Board  has  insisted 
upon  the  principle  recognized  by  the  Courts  that  mail  rates 
are  to  be  determined  through  an  application  of  normal 
utility  rate-making  concepts.  Transcontinental  £  Western 
Air  v.  Civil  Aeronautics  Board .  83  App.  D.  C.  358,  169  F.  2d 
893  (1948),  aff’d  336  U.  S.  601  (1949).  However,  just  as  in 
other  fields,  circumstances  arise  in  which  it  is  necessary  to 
fix  air  mail  rates  for  past  periods,  and  the  power  of  the 
Board  to  fix  mail  rates  retroactive  to  the  date  of  the  filing 
of  a  rate  petition  is  not  open  to  question.  Transcontinental 
<{'  IT  ester)/  Air  v.  Civil  Aeronautics  Board ,  supra.  Bates 
tor  a  past  period  should  not  be  fixed  upon  the  basis  of  fore¬ 
cast,  lmt  rather  should  be  fixed  in  the  light  of  available 
operating  data.  In  the  language  of  Mr.  Justice  Cardozo 
(II  csf  Ohio  Gas  Co.  v.  Public  Utilities  Commission  of  Ohio, 
294  IT.  S.  79.  82  (1935)) 

.  .  .  prophecy,  however  honest,  is  generally  a  poor 
substitute  for  experience.  “Estimates  for  tomorrow 
cannot  ignore  prices  of  today.”  Southwestern  Bell 
Telephone  Co.  v.  Public  Service  Commission  of  Mis¬ 
souri.  supra,  at.  p.  288.  We  have  said  of  an  attempt 
by  a  utility  to  give  prophecy  the  first  place  and  experi¬ 
ence  the  second  that  “elaborate  calculations  which  are 
at  war  with  realities  are  of  no  avail.”  Lindheimer  v. 
Illinois  Bell  Telephone  Co.,  292  U.  S.  151,  164.  We  say 
the  same  thing  of  a  like  attempt  by  officers  of  govern¬ 
ment  prescribing  rates  fo  be  effective  in  years  when 
experience  has  spoken.  A  forecast  gives  us  one  rate. 
A  survey  gives  another.  To  prefer  the  forecast  to  the 
survey  is  an  arbitrary  judgment. 

The  Board  clearly  did  not  err  in  the  overall  method  fol¬ 
lowed  in  fixing  the  rate,  and  we  demonstrate  below  that  no 


tec  a  profit  to  air  carriers.  C nodal  Airlines  v.  Civil  Aeronautics 
Board.  84  App.  D.C.  176.  171  F.  2d  339  (1948),  cert.  den..  336 
U.S.  961  (1949). 
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errors  were  made  with  respect  to  the  specific  items  here 
involved. 

B.  The  profits  from  the  sale  of  Route  68  and  the  revenues 
from  restaurants  and  concessions  constituted  “ reve¬ 
nue ”  to  he  taken  into  account  in  determining  Western's 
need  for  mail  pay. 

Section  406(b)  of  the  Act  directs  the  Board  in  fixing  mail 
rates  to  consider,  among  other  factors,  the  “need"  of  the 
carrier  for  mail  pay  in  the  light  of  11  all  other  revenue  of  the 
air  carrier”  (emphasis  added.)  The  Board  has  never  held 
that  all  revenues,  regardless  of  their  source,  are  to  be  offset 
against  need  for  mail  pay.  On  the  contrary,  in  determining 
“need”  rates,  the  Board  uniformly  has  considered  as  being 
subject  to  offset  against  a  carrier’s  need  only  that  revenue 
or  income  which  “generally  derives  its  being  from  the  opera¬ 
tion  of  the  air  carrier  under  its  certificate  of  public  con¬ 
venience  and  necessity”  and  “where  the  activity  from  which 
the  income  arose  is  related  to  the  air  carrier  functions." 
(J.A.  103).  All  such  income  is  subject  to  being  offset  “un¬ 
less  the  carrier  clearly  establishes  that  the  revenue  pro¬ 
ducing  activity  is  entirely  separate  and  apart  from  its  air 
carrier  activities”  (J.A.  193). 10 

10  “Gross  revenue"  for  public  utility  rate-making  purposes  “con¬ 
sists  of  the  total  income  from  the  public  utility  business  itself 
and  all  operations  incidental  to  the  main  enterprise,  but  does 
not  include  income  from  an  independent  source  or  from  property 
not  used  in  the  public  service.”  43  Am.  Jur.  "Public  Utilities  and 
Services’*,  sec.  156.  Similarly,  the  phrase  ‘‘net  earnings  of  the 
road,”  contained  in  an  act  granting  government  assistance  to  a  rail¬ 
road,  docs  not  include  income  from  sources  wholly  unrelated  to  the 
railroad  business  but  does  embrace  “all  the  earnings  and  income 
derived  by  the  company  from  the  railroad  proper,  and  all  the 
appendages  and  appurtenances  thereof  *  *  *  and  all  its  property 
and  apparatus  legitimately  connected  with  its  railroad."  Union 
Pacific  It.  Co.  v.  United  States.  99  U.S.  402,  419  (187S). 

Familiar  examples  of  incidental  revenues  which  are  considered 
for  rate-making  purposes  are  by-products  of  natural  gas  l United 
Fuel  Gas  Co.  v.  R.R.  Commission  of  Kentucky.  278  U.S.  300  ( 1929)  ; 
Cities  Service  Gas  Co.  v.  Federal  Power  Commission.  155  F.  2d 
694.  703  (C.A.  10,  1946).  cert.  den.  329  U.S.  773  (1946)  ).  rentals 
received  from  concessionaires  at  railroad  stations  and  other  rentals 
from  property  included  in  the  rate  base  (In  Re  Arkansas  Rate  Cases. 
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The  operation  of  Route  6S  was  an  integral  part  of  West¬ 
ern's  air  carrier  operations,  accounting  for  29%  of  total 
volume  of  operations  ( J.A.  69),  and  the  sale  of  the  route  and 
operating  properties  incident  thereto  was  possible  only  be¬ 
cause  of  Western's  operations  and  status  as  an  air  carrier. 
Similarly,  the  operation  of  the  restaurants  and  concessions 
involved  was  incidental  to  Western's  air  carrier  operations, 
and  the  fact  that  the  right  to  operate  concessions  at  Las 
Vegas  was  obtained  by  separate  bid  is  immaterial.  All  of 
these  activities  were  carried  on  at  airports  for  the  con¬ 
venience  of  air  line  passengers  and  employees,  were  financed 
out  of  air  carrier  working  capital,  utilized  other  assets  and 
facilities  included  in  Western's  rate  base,  and  were  super¬ 
vised  by  air  carrier  employees  (J.A.  193-195,  266).  Ac- 

cordinglv,  the  income  from  both  the  route  transfer  and  the 

>  « 

concessions  was  considered  as  “other  revenue"  within  the 
meaning  of  section  406(b)  of  the  Act  in  accordance  with  the 
test! heretofore  stated  and  the  usual  practice  of  the  Board  in 
similar  situations.11 

Western's  contentions  that  the  Board  erred  in  this  respect 
and  that  “all  other  revenue"  should  be  restricted  to  revenue 


1ST  Fed.  290.  313  (E.D.  Ark.  19111.  rev'd  on  other  grounds  230 
U.S.  553  (1913):  Fleming  v.  Illinois  Commerce  Commission .  3S8 
Ill.  13S.  57  X.E.  (2d)  3S4  (1944)).  and  directory  and  transit 
advertising  ( Baldv'in  v.  ('hesapeake  A  Potomac  Tel.  Co..  P.U.R., 
1928  E.  529  (Md.  P.S.C..  1928));  Pe  St.  Louis-San  Francisco  Ry. 
Co..  P.U.IL.  1926  B.  669  (Mo.  P.S.C.,  1926). 

11  The  greater  portion  of  the  profit  from  the  route  transfer  was 
realized  from  the  sale  of  the  air  carrier  properties  incident  thereto 
(8652.000).  Profits  from  the  sale  of  operating  property  always 
have  been  considered  as  “other  revenue’’  (J.A.  192,  193),  and 
the  Board  in  this  very  case  offset,  without  objection  by  Western, 
$155,000  in  profit  derived  from  the  sale  of  aircraft  other  than  those 
sold  as  an  incident  to  the  transfer  of  Route  68  (J.A.  197).  Further, 
in  the  only  prior  case  involving  a  profit  from  a  route  transfer,  the 
profits  were  considered  in  determining  the  carrier’s  need.  Inland 
Air  Lines.  Mail  Rates ,  1  C.A.A.  155,  162-163  (1939). 

Under  the  Board’s  Uniform  System  of  Accounts,  air  carriers  are 
required  to  report-  “net  revenue  from  incidental  services”  relating 
to  items  such  as  charter  and  special  flights:  hotel,  restaurant  and 
food  services;  rentals  from  operating  properties:  sales  of  parts, 
supplies  and  services;  and  the  like.  These  incidental  revenues 
customarily  are  offset  against  need  (J.A.  67,  193.  194). 
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derived  from  the  carriage  of  persons  and  property  while 
transporting  the  mail  (Br.  pp.  19,  20)  are  not  persuasive. 
The  distinction  which  Western  draws  between  “income” 
and  “revenue”  (Br.  p.  23)  is  without  substance.  And  the 
meaning  of  the  same  term  employed  in  different  sections  of 
a  statute  may  vary  according  to  the  purposes  of  the  sections 
wherein  the  term  appears.  United  States  v.  Champlin  Re¬ 
fining  Co.,  341  U.  S.  290  (1951).  Assuming  arguendo  that 
the  term  “revenue”  as  used  in  section  1002(e)  of  the  Act 
relates  only  to  tariff  revenue  (Western's  brief,  pp.  23-25, 
but  cf.  note  10,  supra,  p.  13),  it  does  not  follow  that  the 
term  “all  other  revenue”  as  used  in  section  406(b)  must  he 
given  the  same  restrictive  meaning.1-  Western’s  conten¬ 
tions  overlook  the  obvious  purpose  of  Congress,  indicated 
by  the  inclusion  of  the  phrase  “all  other  revenue”  in  section 
406(b).  to  restrict  subsidy  payments  to  the  minimum  neces¬ 
sary  to  accomplish  statutory  objectives.  Western  of  course 
refuses  to  recognize  that  it  was  being  subsidized,  and  prefers 
to  speak  of  “compensation.”  Constitutional  just  compen¬ 
sation  plus  need  was  the  measure  of  the  “compensation” 
granted  to  Western,  and  these  other  items  of  income  were 
offset  only  against  Western’s  “need”.  The  question  of 
whether  ang  other  income,  including  transportation  income, 
may  be  offset  against  constitutional  just  compensation  for 
the  service  of  transporting  the  mail  is  not  before  t lie  Court 
(See  Western’s  brief,  p.  27). 


Western’s  arguments  relating  to  the  difficulties  of  pre¬ 
dicting  future  revenues  from  incidental  air  carrier  activities 
and  “non-recurring  items”  such  as  route  sales  are  inap¬ 
posite.  All  items  of  income  and  expense  were  known,  and 
the  Board  was  required  to  fix  the  rate  here  involved  in  the 
light  of  that  knowledge  (supra,  p.  12). 13  Moreover,  the 


r-  “Revenue"  is  not  defined  by  the  Act.  However,  the  definitions 
of  such  terms  as  are  defined  arc  preceded  by  the  admonition  that 
such  definitions  are  to  be  applicable  only  “unless  the  context 
otherwise  requires.”  Sec.  1  (52  Stat.  977,  49  U.S.C.  401).  The 
legislative  history  of  the  Act  sheds  little  light  on  the  interpreta¬ 
tion  to  be  given  “all  other  revenue.”  See  .T.  A.  260-261. 

13  Income  derived  from  related  air  carrier  activities  such  as  the 
operation  of  airports  and  terminals  at  airports,  charter  and  special 
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offsetting  against  need  of  income  derived  from  activities 
related  to  air  carrier  operations  can  never  have  the  effect  of 
requiring  the  transportation  of  mail  at  a  carrier’s  own 
expense  since  the  carrier  always  is  entitled  to  compensatory 
pay  for  mail  actually  transported. 

Xor  does  the  offsetting  of  these  revenues  impose  any 
obligation  on  the  government  to  bear  the  risk  of  failure  of 


“extra-curricular”  business  ventures  by  carriers  or  consti¬ 
tute  an  invitation  to  air  carriers  to  prospect  for  gold  or 
oil  (Br.  p.  31 ).  Losses  incurred  in  the  operation  of  facilities 
reasonably  necessary  to  the  air  carrier  operation  such  as  the 
operation  of  airport  terminals  and  the  like  are  underwritten 
to  the  extent  that  such  losses  meet  the  test  of  honest,  efficient 
and  economical  management,  and  certainly  profits  from 
these  activities  should  he  offset  against  need.  Further,  even 
if  a  particular  related  air  carrier  activity  is  of  such  nature 
that  losses  will  not  be  underwritten,  we  still  see  no  reason 
why  profits  therefrom  should  not  be  offset  against  the 
carrier's  need  for  subsidy.  A  carrier  does  not  need  subsidy 
if  its  income  from  commercial  and  mail  operations,  together 
with  other  income  made  possible  only  because  of  its  air 
carrier  status,  are  sufficient  to  enable  the  achievement  of 
statutory  objectives. 

The  long  standing  and  uniform  interpretation  bv  the 
Board  that  section  406(b)  permits  the  offsetting  against  a 
carrier's  need  for  mail  pay  of  all  revenue  derived  from 
activities  incidental  to  air  carrier  operations  certainly  is 
both  permissible  and  reasonable,  and  therefore  is  of  control¬ 
ling  weight.  Xatioiad  Labor  Relations  Board  v.  IT  ear  st 
Publications.  322  V.  S.  111.  130  (1944);  Unemployment 


services,  and  the  like,  can  he  predicted  for  the  future  with  the  same 
degree  of  certainty  that  direct  transportation  revenues  may  be 
predicted.  Western  itself  made  predictions  as  to  the  amount  of 
revenue  which  would  be  derived  from  these  sources  in  submitting 
estimates  as  to  its  need  for  mail  pay  for  the  period  after  Janu¬ 
ary  1.  1949  (J.A.  93.  94).  The  sale  of  Route  68  admittedly  was  a 
“non-recurring  item”  incapable  of  future  prediction.  However,  if 
Western  had  been  on  a  permanent  “need"  rate  at  the  time  of  the 
contract  for  the  sale  of  Route  68.  the  Board  would  have  been 
justified  in  reopening  that  rate  prior  to  permitting  the  consumma¬ 
tion  of  the  sale  so  that  these  profits  could  be  taken  into  account. 
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Compensation  Commission  v.  Aragon ,  329  U.  S.  143,  153- 
154  (1946) ;  American  Airlines  v.  C/Y/7  Aeronautics  Board, 
17S  F.  2d  903,  909,  910  (C.A.  7,  1949). 

C.  The  allowance  provided  for  income  taxes  was  proper 

in  its  statement  of  “tentative  findings  and  conclusions” 
issued  on  December  30,  1948  (J.A.  54),  the  Board  proposed 
an  allowance  of  some  $000,000  for  Federal  income  taxes, 
computed  upon  the  theory  that  the  entire  return  allowed 
on  investment  would  be  subject  to  taxation  except  for  de¬ 
ductions  allowed  for  interest  expenses  (J.A.  90,  272).  This 
is  the  method  presently  employed  by  the  Board  in  comput¬ 
ing  allowances  for  taxes  in  fixing1  future  rates,  and,  at 
the  time  of  the  issuance  of  the  tentative  opinion  of  Decem¬ 
ber  30,  1948,  was  the  method  also  employed  in  computing 
tax  allowances  for  a  past  period.  However,  the  record  dis¬ 
closed  that  "Western  had  filed  tax  returns  claiming  that  no 
tax  was  due  during  the  period  because  of  losses  incurred 
which  were  deductible  for  tax  purposes  (J.A.  279),  and 
these  returns  had  been  audited  by  the  Internal  Revenue 
Bureau  before  completion  of  the  Board’s  proceeding  (J.A. 
279,  280). 14  The  results  of  that  audit,  as  ultimately  re¬ 
ported  to  the  Board  (J.A.  325-328),  disclosed  income  of  less 
than  $7,000  which  could  be  considered  as  taxable  income 
for  rate-making  purposes  (J.A.  335). 15  Accordingly,  the 

14  The  Board  had  proposed  during  the  course  of  the  proceeding 
a  modified  method  of  providing  a  constructive  tax  allowance 
designed  to  eliminate  “wind  falls”  to  carriers  in  the  form  of  allow¬ 
ances  for  taxes  not  actually  paid  and  at  the  same  time  to  avoid 
the  difficult  task  of  computing  actual  tax  liability  (J.A.  226-2291. 

The  various  discussions  by  the  Board  concerning  the  tax  problem 
are  set  forth  in  the  Joint  Appendix  at  pages  226-229.  272-2S0, 
334-337. 

ir’  The  discrepancy  between  the  actual  tax  liability  for  mail 
pay  purposes  contended  for  by  Western  and  that  found  by  the 
Board  resulted  from  Western’s  view  that  mail  pay  should  be  provided 
to  pay  the  income  tax  on  the  S447.000  profit  which  Western  was  al¬ 
lowed  to  retain  from  the  sale  of  Route  68  (J.A.  334,  335).  There  is 
no  legal  requirement  that  all  tax  liability  be  satisfied,  and  an  allow¬ 
ance  for  taxes  sufficient  to  cover  actual  liability  on  items  recognized 
for  rate  purposes  is  proper.  Cities  Service  Gas  Co.  v.  Federal  Poicer 
Commission.  155  F.  2d  694,  704  (C.A.  10.  1946),  cert,  den.,  329 
U.S.  773  (1946). 
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Board  fixed  the  tax  allowance  at  $4,295,  the  amount  neces¬ 
sary  to  satisfy  actual  tax  liability  and  still  permit  a  return 
of  7 cf  on  investment  (J.A.  337,  339). 

Western  now  contends  that  it  should  have  been  granted  a 
constructive  allowance  of  approximately  $600,000  to  cover 
an  actual  tax  liability  of  some  $4,000  on  items  recognized 
fqr  mail  pay  purposes.  This  contention  is  wholly  devoid 
of  merit,  and  rests  primarily  upon  the  erroneous  assump¬ 
tion  that  the  Board  must  fix  rates  for  past  periods  upon 
the  basis  of  forecast  rather  than  upon  the  basis  of  actual 
operating  experience  (See  supra,  p.  12).  Federal  income 
taxes  represent  merely  one  item  of  the  cost  of  doing  busi¬ 
ness.  A  carrier  need  not  lx*  reimbursed  for  taxes  not  actu¬ 
ally  due  any  more  than  it  need  be  reimbursed  for  other 
expenses  not  incurred.  Xo  unfairness  resulted  from  the 
method  employed  by  the  Board,  the  returns  had  been 
audited  and  Western  was  made  whole.10 

L).  The  Board  did  not  commit  legal  error  in  establishing 
the  mail  rate  retroactive  to  Mag  1,  1044,  rather  than 
to  January  1,  1940 

If  the  Board  had  established  the  date  of  January  1,  1946 
as  the  date  from  which  the  new  mail  rate  should  be  effective, 
as  it  had  sound  discretionary  authority  to  do,17  Western 

Reported  decisions  reveal  that  most  regulatory  commissions 
permit  an  allowance  for  taxes  equal  only  to  actual  tax  liability 
insofar  n<  it  can  be  ascertained,  rather  than  an  allowance  based 
upon  the  assumption  that  allowable  return  will  be  fully  taxed. 
See  e.g..  Pittsburgh  v.  Pittsburgh  Xm  1  Vest  Virginia  Gas  Co.,  7 
F.P.C.  112.  131.  76  P.U.R.  (X.S.l  65.  82  (1948);  Re  Transcontinen¬ 
tal  Gas  Pipe  Line  Corp..  —  F.P.C.  — .  84  P.U.R.  (X.S.)  467,  481 
<1950);  Re  East  Ohio  Gas  Co.,  17  P.U.R.  (X.S.)  433.  445  (Ohio 
P.U.C.  1937);  Pennsylvania  P.U.C.  v.  Philadelphia  Transportation 
Co.,  45  P.U.R.  (X.S.)  257.  294  (Pa.  P.U.C.  1942) ;  Re  Capital  Transit 
Company.  60  P.U.R.  (X.S.)  1.  14  I  D.C.  P.U.C.  1945);  Re  Mountain 
States  T.  &  T.  Co.,  71  P.U.R.  (X.S.)  33.  42  (Idaho  P.U.C.  1947). 

Since  the  decision  in  this  case,  the  Board  has  followed  the  same 
practice  in  all  cases  involving  rates  for  a  past  period. 

17  Section  406<a)  of  the  Act  (52  Stat.  99S.  49  U.S.C.  486(a)) 
provides  that  the  Board  may  "make  such  f mail  ]  rates  effective  from 
such  date  as  it  shall  determine  to  be  proper.”  This  provision,  as 
construed  in  Transcontinental  A*  Western  Air  v.  Civil  Aeronautics 
Board.  336  U.S.  601  (1949),  authorizes  the  Board  to  make  rates 
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would  have  received  some  $880, 000  in  additional  mail  pay 
for  the  reason  that  operations  prior  to  January  1,  1946 
were  conducted  at  a  substantial  profit.  The  Board  refused 
to  accede  to  Western's  request  that  January  1,  1946  be 
established  as  the  effective  date  largely  upon  policy 
grounds.  The  Board  pointed  out  that  Western  in  reality 
sought  a  better  than  cost-plus  system  of  rate  fixing,  with 
the  carrier  being  permitted  at  all  times  to  retain  profits 
during  periods  of  prosperity  and  the  government  being 
required  to  reimburse  losses  incurred  during  unprofitable 
periods  of  operations,  a  system  of  rate  making  incompatible 
with  the  rate-making  concept  of  section  406(h)  recognized 
in  Transcontinental  cd  T Vestcru  Air  v.  Civil  Aeronautics 
Board .  336  U.  S.  601  (1949)  ( J.A.  186-191,  267-272).  More¬ 
over,  if  the  Board  acceded  to  Western’s  request,  all  car¬ 
riers  could  be  expected  to  maintain  protective  petitions  on 
file  at  all  times,  and  thus  defeat  not  only  the  policy  of  the 
Act.  but  the  constant  efforts  of  the  Board  to  have  carriers 
operating  on  a  future  rate  basis  for  as  long  as  possible 
(J.A.  187, 188,  270). 

Western  does  not  now  allege  that  the  Board  abused  its 
discretion  in  this  respect. ls  On  the  contrary.  Western  rests 
its  case  before  the  Court  upon  the  contentions  that  it  was 
at  all  times  entitled  to  just  compensation  for  the  transpor¬ 
tation  of  the  mail,  that  the  rate  in  effect  during  the  period 
May  1,  1944-Deeember  31,  1945  was  a  compensatory  rate, 
and  that  the  Board  has  recaptured  the  just  compensation 
paid  for  the  period  in  question  and  has  required  Western 
to  transport  the  mail  at  its  own  expense  during  that  period 
in  violation  of  the  Fifth  Amendment. 


effective  from  any  appropriate  date  after  the  institution  of  the  rate 
proceeding,  but  does  not  empower  the  Board  to  fix  rates  retroactive 
to  include  a  period  in  which  a  final  rate  was  in  effect  and  unchal¬ 
lenged. 

18  Since  Western  raises  only  the  question  of  unlawful  recapture 
and  deprivation  of  just  compensation,  no  necessity  exists  for  dis¬ 
cussing  all  of  the  various  contentions  raised  before  the  Boaid 
concerning  the  date  from  which  the  rate  should  have  been  es¬ 
tablished.  The  various  discussions  of  the  Board  with  respect  to 
the  problem  are  set  forth  in  the  Joint  Appendix  at  pp.  56-58.  150- 
152.  1S6-191.  and  267-272. 
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In  making  this  argument,  as  in  its  others,  Western  con¬ 
fuses  the  concept  of  “just  compensation"  for  the  trans¬ 
portation  of  mail  with  the  concept  of  “just  compensation 
plus  need."  Western's  service  rate  was  GO  cents  per  ton- 
mile,  and  that  rate  was  revised  upward  to  109  cents  per  ton- 
mile  for  tlie  entire  rate  period.  Western  thus  received  an 
increase  of  49  cents  per  ton-mile  for  each  ton  of  mail  trans¬ 
ported  during  the  period  of  proiitable  operations.  Xo  re- 
eapture  of  just  compensation  for  the  transportation  of  mail 
occurred,  and  \\  estern  was  not  required  to  carry  the  mail 
at  its  own  expense  during  the  earlier  portion  of  the  rate 
period.  What  the  Hoard  did  was  merely  to  refuse  to  reim¬ 
burse  Western  for  subsequent  losses  resulting  from  com¬ 
mercial  operations  in  excess  of  the  carrier’s  need  during 
the  entire  rate  period.  Moreover,  this  action  did  not  con¬ 
stitute  a  “recapture"  of  past  profits  even  as  to  the  non¬ 
mail  or  commercial  revenues.  The  voluntary  filing  by 
Western  of  its  petition  for  a  rate  increase  had  the  effect 
of  converting  the  rate  under  which  Western  was  being  com¬ 
pensated,  theretofore  final,  into  a  11011-final  or  interim  rate 


Transcontinental  (0  JVesfcrn  .hVv.  Civil  Aeronautics  Board, 


supra.  Only  if  the  Board  had  offset  commercial  profits 
accruing  prior  to  the  date  of  the  petition  against  subsequent 
commercial  losses  could  there  be  any  colorable  contention 
that  a  “recapture"  had  occurred.  Cf.  Pan  America n  Air- 
icaus  v.  Civil  Aeronautics  Board,  84  App.  D.  0.  9G,  171  F.  2d 
139  (1948). 

The  contention  that  a  carrier  has  a  constitutional  right 
to  “just  compensation”  for  the  transportation  of  mail  dur¬ 
ing  any  and  all  selected  periods  of  operations  is  specious. 
In  the  first  place,  the  Constitution,  as  does  the  Civil  Aero¬ 
nautics  Act.  guarantees  only  a  rate  under  which  a  fair 
opportunity  is  provided  for  the  obtaining  of  just  compensa¬ 
tion.  and  does  not  guarantee  that  such  compensation  will 
in  fact  be  obtained.  Federal  Power  Commission  v.  Natural 
Gas  Pipe  Line  Co..  315  F.  S.  575,  590  (1942)  ;  Capital  Air- 
Unes  v.  Civil  Aeronautics  Board.  84  App.  D.  C.,  170,  171 
F.  2d  339,  cert,  den.,  336  Y.  S.  961  (1949).  Secondly,  it  is 
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apparent  that  operations  under  any  rate  may  be  conducted 
at  a  loss  during  any  one  day,  month  or  year,  and  at  a  profit 
during  any  other  similar  period.  The  overall  effect  of  the 
rate  is  the  proper  criterion,  and  the  Board  in  this  case  pro¬ 
vided  a  rate  which  afforded  constitutional  just  compensa¬ 
tion  plus  need  for  the  entire  period  involved.  The  Board’s 
action  in  fixing  the  date  from  which  the  rate  should  he 
established  was  strictly  in  accordance  with  statutory  au¬ 
thority,  and  no  constitutional  problem  is  presented.  Cf. 
Federal  Power  Commission  v.  Hope  Xafural  das  Co.,  320 
U.  S.  591,  607  (1944). 

II.  The  Board  did  not  err  in  refusing  to  offset  all  of  the 
profit  from-  the  sale  of  Route  6 ><S  against  Western's 
need  for  mail  pa// 

A.  The  Board  has  discretionar//  power  in  fixing  mail  rates 
to  allow,  for  incentive  and  developmental  purposes . 
an  amount  in  excess  of  that  needed  for  the  main¬ 
tenance  of  an  existing  operation 

The  Board  and  the  Postmaster  General  agree  that  all  of 
the  profit  from  the  sale  of  "Route  68  constituted  “other 
revenue”  within  the  meaning  of  the  Act  which  legally  could 
have  been  offset  against  Western \s  need  for  mail  pay. 
The  Postmaster  General’s  indication  that  there  is  disagree¬ 
ment  over  whether  the  Board  may  disregard  all  or  a  part 
of  “other  revenue”  in  fixing  mail  rates  is  merely  a  play 
on  words.  The  Board  in  no  way  disregarded  the  profits 
from  the  sale  of  Route  68  or  any  other  items  of  income  to 
the  carrier.  On  the  contrary,  all  such  items  were  carefully 
identified  both  as  to  nature  and  amount,  and  were  fully 
considered  bv  the  Board.  As  a  result  of  that  consideration, 
the  Board  determined  that  the  purposes  of  the  Act  could 
best  be  effectuated  by  permitting  Western  to  retain,  in  addi¬ 
tion  to  the  normal  rate  of  return  on  investment,  that  por¬ 
tion  of  the  profit  from  the  sale  of  Route  68  attributable  to 
the  “intangible”  value  of  the  route.  The  question  pre¬ 
sented  at  this  stage  of  the  case  is  limited  to  whether  the 
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Board  is  empowered  by  section  406(b)  10  to  fix  need  mail 
rates  which  provide  an  allowance,  for  incentive  and  develop¬ 
mental  purposes,  in  excess  of  that  necessary  to  sustain  an 
existing  operation. 

The  Board  clearly  is  so  empowered.  Section  406(b)  does 
not  limit  subsidy  payments  to  that  minimum  amount  neces¬ 
sary  to  maintain  an  existing  operation,  nor,  as  we  demon¬ 
strate  hereinafter,  is  the  statutory  concept  of  “need"’  so 
limited.  But  even  if  the  Postmaster  General  is  correct  in 
his  interpretation  of  need,  section  406(b)  plainly  provides 
that  need  is  merely  one  unweighted  factor  to  be  taken  “into 
consideration,  amony  other  factors,”  in  fixing  mail  rates. 
The  other  factors  which  may  be  taken  into  account  obviously 
include  the  overall  developmental  responsibilities  placed 
upon  tin*  Board.-0  In  this  view  of  the  case,  the  situation 


19 Section  406(b)  (52  Stat.  99S.  49  U.S.C.  4S6(b)  provides  in 
pertinent  part: 

"In  determining  the  rate  in  each  case,  the  Board  shall  take 
into  consideration,  among  other  factors,  the  condition  that 
such  air  carriers  may  hold  and  operate  under  certificates 
authorizing  the  carriage  of  mail  only  by  providing  neces¬ 
sary  and  adequate  facilities  and  sendee  for  the  transpor¬ 
tation  of  mail;  such  standards  respecting  the  character  and 
quality  of  service  to  be  rendered  by  air  carriers  as  may  be 
prescribed  by  or  pursuant  to  law;  and  the  need  of  each  such 
air  carrier  for  compensation  for  the  transportation  of  mail  suffi¬ 
cient  to  insure  the  performance  of  such  service,  and.  together 
with  all  other  revenue  of  the  air  carrier,  to  enable  such  air 
carrier  under  honest,  economical,  and  efficient  management,  to 
maintain  and  continue  the  development  of  air  transportation  to 
the  extent  and  of  the  character  and  quality  required  for  the 
commerce  of  the  United  States,  the  Postal  Service,  and  the 
national  defense.” 

20  The  Congressional  mandate  of  policy  contained  in  the  Act 
(Section  2  (52  Stat.  9S0.  49  U.S.C.  402))  provides: 

"In  the  exercise  and  performance  of  its  powers  and  duties  under 
this  Act.  the  Board  shall  consider  the  following,  among  other 
things,  as  being  in  the  public  interest,  and  in  accordance  with  the 
public  convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air-trans¬ 
portation  system  properly  adapted  to  the  present  and  future 
needs  of  t he  foreign  and  domestic  commerce  of  the  United 
States,  of  the  Postal  Service,  and  of  the  national  defense: 

(b)  The  regulation  of  air  transportation  in  such  manner  as 
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here  presented  is  similar  to  and  should  be  controlled  by 
Secretary  of  Agriculture  v.  Central  Roig  Refining  Co.,  338 
r.S.  604  (1950).  There  the  Secretary  was  directed  and 
empowered  to  make  a  determination  of  sugar  quotas  upon 
consideration  of  three  named  but  Congressionally 


unweighted  factors. 


The  Secretary  “considered”  all  three 


factors,  but  concluded  that  one  of  them  could  not  be  fairly 
applied  and  therefore  should  not  be  given  weight.  In  sus¬ 
taining  the  Secretary's  action,  the  Court  stated  (338  l\S. 
at  pages  611,  612)  : 


.  .  .  lie  is  under  a  duty  merely  to  take  “into  con¬ 

sideration"  the  particularized  factors.  The  Secretary 
cannot  he  heedless  of  these  factors  in  the  sense,  for 


instance  of  refusing  to  hear  relevant 


evidence  bearing 


on  them.  But  Congress  did  not  think  it  was  possible  to 
bind  the  Secretary  as  to  the  part  his  “consideration” 


of  these  three  factors  should  play  in  his  final  judg¬ 
ment — what  weight  each  should  be  given  or  whether  in 


a  particular  situation  all  three  factors  must  play  a 
quantitative  share  in  his  computation. 


Further,  the  statutory  concept  of  need  is  not  limited  to 
that  amount  necessary  to  maintain  an  existing  operation. 
On  the  contrary,  the  term  need  as  employed  in  section 
406(b)  expressly  includes  not  only  that  amount  of  subsidy 
necessary  to  “maintain”  a  given  operation,  but  also  that 


to  recognize  and  preserve  the  inherent  advantages  of,  assure 
the  highest  degree  of  safety  in.  and  foster  sound  economic 
conditions  in.  such  transportation,  and  to  improve  the  rela¬ 
tions  between,  and  coordinate  transportation  hy.  air  carriers; 

(cl  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  un¬ 
just  discriminations,  undue  preferences  or  advantages,  or 
unfair  or  destructive  competitive  practices; 

Id  I  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  properly 
adapted  to  the  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the  na¬ 
tional  defense; 

(el  The  regulation  of  air  commerce  in  such  manner  as  to 
best  promote  its  development  and  safety;  and 

I  f )  The  encouragement  and  development  of  civil  acronau- 
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amount  necessary  to  “continue  the  development  of  air 
transportation  to  the  extent  and  of  the  character  and  quality 
required  for  the  commerce  of  the  United  States,  the  Postal 
Service,  and  the  national  defense.”  The  extent  of  a  car¬ 
rier’s  need  thus  is  the  extent  of  subsidy  required  to 
accomplish  these  developmental  objectives,  and  the  powers 
conferred  in  administering  the  mail  pay  provisions  of  the 
Act  obviously  were  designed  and  intended  to  be  eo-extensive 
with  the  overall  developmental  responsibilities  placed  upon 
the  Board.  Due  regard  for  the  developmental  directives 
contained  in  the  Act  has  been  recognized  by  the  Court  to  be 
“peremptory”  upon  the  Board  in  certificate  cases,-1  and 
should  be  recognized  as  being  equally  peremptory  in  mail 
rate  cases. 

The  Board  lias  always  considered  that  it  has  statutory 
authority,  as  it  does,  to  allow  subsidy  mail  pay  in  excess  of 
minimum  operating  need  for  incentive  and  developmental 
purposes.--  The  Board  has  long  employed  “sliding  scale” 
need  mail  rates  designed  to  permit  a  higher  return  on 
investment  with  increasing  load  factors  and  thereby  to 
encourage  and  reward  the  carriers  for  vigorous  and  effi¬ 
cient  promotional  activity  (See  e.g.  J.  A.  102-103).  Fur¬ 
ther,  the  Board  is  empowered  by  section  406  to  fix  uniform 
class  rates  for  groups  of  carriers,  a  power  recognized  by 
the  Supreme  Court  as  an  important  regulatory  device  for 
securing  the  benefits  of  competition.  Transcontinental  <0 
Western  Air  v.  Civil  Aeronautics  Board,  336  U.S.  601,  606-7 
(1949).  Some  carriers  within  a  given  classification  for 
mail  rate  purposes  obviously  will  receive  less  than  their 
operating  needs  under  a  particular  rate,  whereas  others 
will  receive  more.  In  such  cases  it  might  be  cheaper  to  the 
Government  to  pay  each  carrier  strictly  according  to  its 
own  operating  need,  but  it  can  hardly  be  argued  that  the 

21  American  Airlines  v.  Civil  Aeronautics  Board, -  App.  D.C. 

- .  192  F.  2d  417.  420  (1951). 

22  Rates  which  permit  an  efficiently  managed  utility  to  earn  more 
than  a  constitutionally  compensatory  rate  arc  permissible  under 
ordinary  public  utility  rate-making  principles  where  no  subsidy  is 
involved.  Sec  e.g.,  Southwest  Bell  Tel.  Co.  v.  Pub.  Ser.  Comm., 
262  U.S.  276,  291  (1923). 
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Board  is  required  to  subjugate  the  development  of  a  sound 
air  transportation  system  through  traditional  competitive 
concepts  to  this  factor. 

Thus,  the  entire  purpose  and  focus  of  “need”  payments 
are  not  simply  to  make  a  carrier  financially  whole  in  the 
usual  sense,  hut  to  develop  an  air  transportation  system 
to  serve  paramount  national  interests.  It  is  in  this  mean¬ 
ingful  context  that  the  Board's  decision  to  leave  a  part  of 
the  profit  from  the  sale  of  Route  08  must  be  approached.  If 
the  Board  in  the  administration  of  this  comprehensive  stat¬ 
ute  is  to  accomplish  its  objectives,  it  must  be  concerned  not 
only  with  the  costs  of  operation  and  capital,  but  also  with 
the  incentives  and  motivations  of  business  enterprise  to 
the  end  that  the  financial  aid  given  brings  about  at  the 
earliest  possible  time  the  kind  of  air  transportation  system 
contemplated  by  the  Act  and  operating  on  a  self-sufficient 
basis.  To  accomplish  this  may  in  certain  situations  require 
the  inclusion  of  compensation  in  the  rate  for  incentive  and 
developmental  purposes.  The  meaning  the  Postmaster 
General  seeks  to  have  fastened  on  the  word  “need”  is 
more  in  consonance  with  the  context  of  a  public  relief  law 
than  with  the  developmental  kind  of  statute  the  Court  is 
dealing  with  here. 

B.  The  Board's  action  in  permitting  Western  to  retain  a 
portion  of  the  profit  from  the  sale  of  Route  GS  iras 
reasonably  designed  as  an  incentive  to  Western  and 
other  carriers  to  effectuate  voluntary  route  transfers 
necessary  for  the  improvement  and  development  of  the 
air  transportation  system. 

The  Civil  Aeronautics  Act,  adopted  in  1938,  provided  for 
the  issuance  of  “grandfather”  certificates  to  then  exist¬ 
ing  air  carriers  (Sec.  401(e),  52  Stat.  987,  49  V.S.C.  481(e)). 
The  issuance  of  certificates  pursuant  to  these  grandfather 
provisions  had  the  effect  of  perpetuating  the  route  pattern 
then  in  existence  which  was  designed  for  DC-3  and  smaller 
aircraft.  With  the  advent  of  larger  and  longer  range  air¬ 
craft,  many  changes  in  the  route  pattern  have  become  de¬ 
sirable,  a  fact  recognized  by  the  industry,  the  Board,  and 
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other  agencies  of  Government.  Since  the  Board  is  not  em¬ 
powered  by  the  Act  to  compel  route  transfers  and  mergers, 
it  has  employed  various  methods  to  encourage  voluntary 
adjustments  in  the  route  pattern.-"'  These  methods  have  in¬ 
cluded  the  suggesting  of  various  mergers  and  consolida¬ 
tions  deemed  appropriate  by  the  Board,  and  the  Board’s 
action  in  approving  the  sale  of  Koute  68  at  a  price  which  al¬ 
lowed  Western  a  profit  thereon  represented  another  attempt 
on  the  part  of  the  Board  to  encourage  adjustments  in  the 
route  pattern  through  voluntary  action  by  carriers. 

In  the  Acquisition  case,  the  Board,  with  one  member  dis¬ 
senting,  was1  of  the  view  that  allowing  Western  to  make  a 
commercial  profit  on  the  sale  of  Koute  68  would  be  in  the 
public  interest  in  that  such  action  would  encourage  other 
voluntary  route  transfers.  I  niteclA I  estern ,  Acquisition  of 
Air  Carrier  Property.  8  C.A.B.  298,  323,  341  (1947).  It 
first  concluded  in  this  case  that  other  incentives  would  pro¬ 
vide  a  sufficient  spur  for  such  transfers  (J.A.  198,  199). 
One  member  dissented  on  this  point,  characterizing  the 
Board’s  action  as  a  “penny-wise  and  pound-foolish”  deci¬ 
sion  (J.A.  231).  On  reconsideration,  the  Board  reverted  to 
its  original  views  as  expressed  at  the  time  of  the  transfer. 
Thus,  the  Board  stated  in  this  case  (J.A.  263) : 

It  was  the  Board’s  serious  concern  in  the  Acquisition 
case  that  unless  Western  were  allowed  a  “commercial 
profit”  from  the  then  proposed  transaction,  the  Board 
would  be  thwarting  the  improvement  of  the  air  pattern 
through  voluntary  action  by  the  carriers.  Improve¬ 
ment  of  the  national  air  pattern  has  been  for  some  time, 
and  still  is,  a  primary  objective  of  the  Board.  It  should 
be  apparent,  therefore,  that  we  must  consider  the  pos¬ 
sible  effect  of  our  action  in  this  proceeding  on  what  the 


-•‘'The  Board  as  presently  advised  considers  that  it  is  authorized 
by  section  401(h)  of  the  Act  (Sec  Postmaster  General’s  Brief,  p. 
27)  to  suspend  or  withdraw  one  carrier’s  certificate  authority 
and  to  substitute  service  by  another  carrier  only  where  such  action 
will  not  result  in  a  transformation  of  the  essential  character  of  the 
first  carrier's  operation.  Western  Air  Lines  v.  Civil  Aeronautics 
Board .  C.A.  9.  Case  No.  13245,  decided  May  19.  1952;  United  Air 
Lines  v.  Civil  Aeronautics  Board .  C.A.  7,  Case  Nos.  10544  and 
10567,  decided  July  S.  1952. 


Board  was  trying  to  accomplish  in  the  Acquisition  case. 
If  we  now  decided  to  deny  Western  the  i-i«?ht  to  keep  any 
part  of  the  profit  permitted  in  that  ease,  we  would,  in 
effect,  override  the  considerations  which  prompted  the 
opinion  and  destroy  the  possibility  of  the  incentive 
which  the  Board  found  so  important.  In  order  to  avoid 
the  danger  of  confining  the  present  air  pattern  to  a 
rigid  mold,  and  to  continue  to  encourage  voluntary 
action  by  the  carriers,  we  believe  that  the  incentive  of 
profit  which  may  be  derived  from  tin*  sale  of  a  route  so 
clearly  approved  in  the  Acquisition  case  should  be  pre¬ 
served  here. 

Accordingly,  the  Board  determined  not  to  offset  against 
Western’s  need  the  profit  from  the  sale  of  the  intangible 
value  of  the  route  since  it  concluded  that  a  denial  to  West¬ 
ern  of  some  commercial  profit  on  the  sale  would  constitute 
a  thwarting  of  improvement  in  the  air  transportation  pat¬ 
tern  through  voluntarv  action  bn  the  carriers  and  because 
the  Board  was  seeking  in  this  way  to  spur  the  development 
of  a  self-sufficient  air  transportation  industry  (J.A.  2G3- 
26.")). 

The  Postmaster  General  does  not  question  the  obvious 
propriety  of  the  Board's  objective  in  permitting  Western 
to  retain  a  portion  of  the  profit  from  the  sale  of  Route  6S. 
On  the  contra rv,  the  Postmaster  General's  contentions  at 
this  stage  of  the  argument  revolve  largely  around  his  views 
as  to  the  wisdom  and  necessity  of  the  Board's  action.  Thus, 
it  is  contended  that  other  sufficient  means  exist  for  accom¬ 
plishing  improvements  in  the  route  pattern  (Br.  pp.  25,  27), 
that  the  particular  route  transfer  in  question  was  not 
prompted  through  a  desire  for  commercial  profit  ( Br.  p.  22), 
and  that  no  reasonable  basis  exists  for  the  belief  that  other 
voluntary  route  transfers  will  result  from  permitting  car¬ 
riers  to  retain  a  portion  of  the  profits  from  route  sales 
(Br.  pp.  25,  26). 

As  previously  stated,  the  Board  lacks  statutory  power  to 
directly  compel  route  transfers.  And  even  if  it  be  assumed 
that  the  Board  has  power  in  some  manner  to  compel  route 
transfers,  that  fact  would  not  stamp  the  action  here  in¬ 
volved  as  arbitrary.  Coercion,  with  its  attendant  delays 


and  expense,  is  not  a  satisfactory  substitute  for  voluntary 
action. 

Whether  Western  would  have  sold  Route  68  for  a  price 
less  than  that  approved  by  the  Board  can  only  be  the  sub¬ 
ject  of  speculation.-1  Moreover,  the  factors  which  moti¬ 
vated  Western  to  sell  the  route  have  no  relationship  to  the 
propriety  of  the  Board  action  here  involved.  The  sale  of 
Route  68  was  a  completed  transaction.  If  it  had  represented 
the  only  desirable  change  in  the  air  pattern  the  Board  ob¬ 
viously  would  have  offset  the  entire  profit  against  Western’s 
need.-''  The  undisputed  fact  remains  that  a  commercial 
profit  was  involved  in  the  transaction  and  that  other 

24  Western  sold  Route  6S  for  two  reasons,  because  it  was  in 
need  of  casli  to  meet  outstanding  obligations  and  because  from 
a  long  range  standpoint  operations  would  not  have  been  eco¬ 
nomically  feasible  in  that  Western  was  required  for  competi¬ 
tive  reasons  to  operate  large  aircraft  over  the  I)enver-Los  Angeles 
route  which  could  not  be  economically  employed  in  its  other  opera¬ 
tions.  United-Western.  Acquisition  of  Air  Carrier  Property .  S 
C.A.B.  298.  302,  303,  325  1 1947) ;  J.A. 199. 

It  is  apparent  from  the  strictness  of  the  Board’s  accounting 
with  Western  that  the  Board  has  not  embarked  upon  any  course 
of  wasteful  spending  of  public  funds.  Moreover,  additional  facts 
relating  to  the  $4 47.000  which  the  Board  refused  to  offset  against 
need  arc  pertinent  in  this  respect.  Chairman  Landis,  upon  whose 
views  the  Postmaster  General  places  great  reliance,  believed  that 
United  should  have  been  permitted  to  include  the  air  carrier  proper¬ 
ties  acquired  with  Route  6S  in  its  rate  base  at  their  actual  or 
sale  price,  and  that  the  profits  to  Western  from  these  properties 
should  have  been  recouped  in  the  form  of  offset  against  need  mail 
pay.  United-Western.  Acquisition  of  Air  Carrier  Property.  8 
C.A.B.  298.  328.  The  Board  required  United,  a  “service  rate” 
carrier,  to  include  these  properties  in  its  rate  base  at  the’.*  de¬ 
preciated  value,  and  to  charge  the  excess  price  against  surplus 
iS  C.A.B.  at  p.  314i.  and  in  this  case  also  recouped  the  profit  from 
these  items  from  Western.  Further.  3S9c  of  the  8447.000  which 
the  Board  refused  to  offset  against  need  reverted  to  the  Govern¬ 
ment  in  the  form  of  taxes  (  J.A.  335). 

The  Board’s  action  in  the  Chicago  Southern  case,  pending  be¬ 
fore  the  Court  in  Donaldson  et  al.  v.  ('iril  Aeronautics  Board ,  Case 
No.  11351.  involves  the  questions  of  whether  the  Board  may  law¬ 
fully  establish  domestic  and  foreign  operations  as  separate  en¬ 
tities  for  rate-making  purposes  and  whether  the  Board  must  off¬ 
set  against  “need”  for  the  foreign  operations  profits  which  have 
accrued  under  a  final  domestic  mail  rate,  thereby  in  effect  “re¬ 
capturing”  these  domestic  profits. 
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changes  in  the  route  pattern  still  are  desirable.  If  Western 
had  been  denied  all  profits  from  the  sale,  then  Western  and 
all  other  carriers  could  be  expected  to  be  treated  in  similar 
fashion  in  the  future  and  the  motivation  of  profit  would  be 
lost  for  possible  subsequent  route  transfers. 

The  conclusion  that  permitting  Western1  to  retain  a  por¬ 
tion  of  the  profit  from  the  sale  might  prompt  other  desirable 
route  transfers  certainly  was  reasonable.  Certificates  of 
public  convenience  and  necessity  authorizing  operations 
in  regulated  fields  of  activity  customarily  are  permitted  to 
be  sold  at  a  reasonable  profit,  and  this  profit  incentive  un¬ 
doubtedly  influences  and  brings  about  many  certificate  sales. 
The  Postmaster  General  makes  much  of  the  fact  that  the 
Board  changed  its  mind  as  to  whether  permitting  air  car¬ 
riers  to  retain  a  part  of  the  profit  from  such  sales  would 
play  an  important  part  in  voluntary  route  transfers.  This 
change  of  mind  does  not  affect  the  validity  of  the  conclusion 
ultimately  reached.  The  purpose  of  reconsideration  is  to 
afford  an  opportunity  to  reach  a  different  and  more  sound 
result.  And  an  order  changed  on  reconsideration  is  to  be 
reviewed  in  the  same  manner  as  any  other  order.  The 
Court  may  not  substitute  its  judgment  for  that  of  the  Board 
because  upon  fuller  consideration  the  Board  arrived  at  a 
different  conclusion  from  the  first  expressed.  Skein  v. 
United  States ,  102  F.  Supp.  320  (D.N.J.,  1951),  aff'd  per 
curiam  343  U.S.  944  (1952).  The  conclusion  reached  by  the 
Board  was  within  the  realm  of  rational  inference,  and 
should  be  sustained.  American  Airlines  v.  Civil  Aeronautics 
Board ,  —  App.  D.C.  — ,  192  F.  2d  417  (1951) ;  National  Air 
Freight  Forwarding  Corp.  v.  Civil  Aeronautics  Board ,  — 
App.  D.C.  — ,  —  F.  2d  —  (April  10,  1952) ;  United  States 
Lines  Co.  v.  Civil  Aeronautics  Board,  165  F.  2d  849  (C.A. 
2,  1948). 
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CONCLUSION 

Upon  the  basis  of  the  foregoing  reasons  and  authorities, 
the  Board’s  orders  should  be  affirmed. 

Respectfully  submitted, 

Emory  T.  Nunneley,  Jr., 

General  Counsel , 

Civil  Aeronautics  Board . 

Washington  25,  I).  C. 

James  L.  Highsaw,  Jr., 

Chief,  Litigation  and 
Research  Division, 

Morris  Chertkov, 

0.  D.  Ozment, 

Attorneys, 

Civil  Aeronautics  Board, 

Washington  25,  D.  C. 

July,  1952. 
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QUESTIONS  PRESENTED 

In  1947  the  Civil  Aeronautics  Board  approved  the  sale 
by  Western  Air  Lines  of  one  of  its  routes  and  related  equip¬ 
ment  at  a  price  substantially  in  excess  of  the  carrier’s  de¬ 
preciated  original  cost  of  the  tangible  property  transferred. 
In  1951  the  Board,  in  fixing  Western’s  “need”  mail  pay 
subsidy,  refused  to  offset  that  portion  of  the  proceeds  of  the 
foregoing  transaction  ($447,000)  which  represented  the  car¬ 
rier’s  net  profit  on  the  sale  of  the  certificate.  Section  406 
(b)  of  the  Civil  Aeronautics  Act  directs  the  Board,  in  fixing 
mail  pay,  to  “take  into  consideration,  among  other  factors, 
*  *  *  the  need  of  each  such  air  carrier  for  compensation  for 
the  transportation  of  mail  sufficient  *  *  *  together  with  all 
other  revenue  of  the  air  carrier  #  *  *”  to  enable  the  carrier 
to  “maintain  and  continue  the  development”  of  a  national 
air  transportation  system.  The  questions  presented  are  : 

1.  Whether  the  Board  is  empowered  under  Section 
406  (b)  of  the  Act  to  award  a  subsidy  in  the  form  of  “need 
mail  pay”  which  is  greater  than  the  carrier’s  “need.” 

2.  Whether  Section  406  (b)  requires  the  Board,  in  deter¬ 
mining  an  air  carrier’s  “need”  for  subsidy,  to  offset  all 
other  revenue  of  the  carrier. 

3.  Whether  Western  Air  Lines  “needed”  the  $447,000 
additional  subsidy  it  received  as  a  result  of  the  Board’s 
refusal  to  offset  the  profit  on  the  sale  of  the  certificate. 
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No.  11,259 

Jesse  M.  Donaldson,  Postmaster  General  of  the  United 
States,  and  The  United  States  of  America,  on  Behalf 
of  the  Postmaster  General,  Petitioners, 

v. 

Civil  Aeronautics  Board,  Respondent. 

No.  11,324 

Western  Air  Lines,  Inc.,  Petitioner, 

v. 

Civil  Aeronautics  Board,  Respondent. 

On  Petitions  for  Review  of  Orders  of  the  Civil  Aeronautics  Board 

BRIEF  FOR  PETITIONERS  IN  NO.  11259 

jurisdictional  statement 

The  jurisdiction  of  this  Court  is  invoked  under  Section 
1006  of  the  Civil  Aeronautics  Act  of  1938,  52  Stat.  1024,  49 
U.  S.  C.  646.  The  final  order  of  the  Civil  Aeronautics  Board 
fixing  mail  pay  for  Western  Air  Lines  was  entered  on  June 
26,  1951  (J.  A.  258). 1  The  petition  to  review  the  Board’s 
order  was  filed  on  December  10,  1951,  within  60  days  after 
the  Board  denied  the  Postmaster  General’s  petition  for  re- 


i  Throughout  this  brief,  the  joint  appendix  will  be  cited  as  “  J.A.” 
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consideration  on  October  12,  1951  (J.  A.  333). 2  Section 
1006,  supra  :  Braniff  Airways  v.  Civil  Aeronautics  Board ,  79 
U.  S.  App.  D.  C.  341,  147  F.  2d  152.  The  opinions  of  the 
Civil  Aeronautics  Board  have  not  yet  been  published  in 
bound  form;  they  are  set  forth  in  the  joint  appendix,  pages 
55-125,  1S3-253,  258-281,  333-339. 


STATEMENT  OF  THE  CASE 

This  petition  seeks  review  of  an  order  of  the  Civil  Aero¬ 
nautics  Board  which  fixed  “need”  (i.e.,  subsidy)  mail  pay 
for  Western  Air  Lines  (“Western”),  a  certificated  domestic 
air  carrier  operating  in  the  western  United  States.3  Peti¬ 
tioners  contend  that  such  mail  pay  is  excessive  on  the 
ground  that  the  Board,  in  determining  Western’s  mail  pay 
“need”  under  the  applicable  statutory  standard,  has  im¬ 
properly  failed  to  consider  certain  revenue  received  by 
Western.4  The  revenue  in  question  represents  part  of  the 
profit  made  by  Western  from  the  sale  of  one  of  its  routes  to 
United  Air  Lines  (“United”). 

The  Certification  and  Route  Transfer  Proceedings 

As  the  revenue  which  the  Board  failed  to  take  into  account 
in  entering  the  mail  pay  order  here  under  attack  was  de¬ 
rived  from  a  route  transfer,  it  is  necessary  to  describe 


~  The  Postmaster  General  is  required  to  pay  air  carriers  for  transporting 
air  mail,  out  of  funds  appropriated  by  Congress  for  that  purpose,  at  the 
rates  fixed  hv  the  Board.  Section  406(a).  He  participates  in  all  air  mail  pay 
proceedings  l>efore  the  Board,  and  serves  as  the  protector  of  the  public  inter¬ 
est  in  such  proceedings.  Seaboard  &  Western  Air  Lines  v.  Civil  Aeronautics 
Board,  S6  U.S.  App.  D.C.  04.  07-08,  181  F.2d  515.  518-519,  certiorari  denied 
339  U.S.  903.  The  Postmaster  General  thus  has  a  substantial  interest  in 
the  order  under  review  within  the  meaning  of  Section  1000  of  the  Act.  Cf. 
Far  F.ast  Conference  v.  United  States,  342  U.S.  570,  576. 

a  Western’s  operations  have  been  conducted  in  conjunction  with  those  of 
a  substantially  wholly  owned  subsidiary ,  Inland  Air  Lines,  Inc.  Pursuant  to 
approval  by  the  Board,  Inland  recently  was  merged  with  Western.  Western 
Airlines  and  Inland  Airlines ,  Dissolution  Proceedings,  Docket  5184,  Order 
E-6288,  April  3,  1952. 

4  In  No.  11,324,  which  has  been  consolidated  with  this  ease.  Western  is 
challenging  the  same  order  on  the  ground  that  the  mail  pay  award  is  in¬ 
sufficient. 
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briefly  at  the  outset  the  certification  and  route  transfer  pro¬ 
ceedings  which  furnish  the  background  of  the  controversy. 

On  November  11, 1944,  Western  was  issued  a  certificate  of 
convenience  and  necessity  for  Route  6S  between  Denver, 
Colorado,  and  Los  Angeles,  California.  Western  Air  Lines , 
Denver-Los  Angeles  Service,  6  C.  A.  B.  199,  affirmed  United 
Air  Lines  v.  Civil  Aeronautics  Board,  SI  U.  S.  App.  D.  C. 
S9, 155  F.  2d  169.  The  Board  selected  Western  over  United, 
the  other  principal  applicant,5  because  award  of  the  route 
to  United  “would  divert  so  much  traffic  from  Western  as  to 
seriously  impair  that  carrier’s  ability  to  continue  as  a 
strong  independent  air  carrier  in  a  position  to  compete  for 
traffic  in  the  western  section  of  the  country.”  Loss  of  such 
revenue,  the  Board  concluded,  would  make  Western  “de¬ 
pendent  upon  the  Government  for  substantial  subsidies  in 
the  form  of  mail  compensation  in  order  to  provide  the 
service  contemplated  in  its  existing  certificates.  ”  6  C.  A.  B. 
210.  The  Board  also  found  that  maintenance  of  Western 
“as  a  strong  regional  carrier  in  a  position  to  compete  ef¬ 
fectively”  in  its  service  area  “outweighs  any  benefits  which 
might  accrue  from  the  establishment  of  additional  single¬ 
company  service  from  Los  Angeles  to  the  east  via  Denver” 
which  award  of  the  route  to  United  would  provide.  Id.  at 
212. 

Service  over  this  route  was  not  inaugurated  until  April 
1,  1946  (J.  A.  59).  Less  than  a  year  later  Western  and 
United  entered  into  an  agreement,  subject  to  approval  by 
the  Board,  for  the  sale  of  the  certificate,  together  with  cer¬ 
tain  aircraft  and  equipment  used  on  the  route,  to  United  for 
$3,750,000.  This  figure  represented  a  substantial  profit  to 
Western  over  the  cost  of  the  property  involved.6 

3  There  were  two  other  applicant1?,  Transcontinental  &  Western  Air  Lines, 
Tnc.,  and  Continental  Air  Lines,  Tnc. 

6  Koute  PS  was  the  only  one  on  which  Western  made  a  profit  during  1946. 
During  the  nine  months  of  that  year  when  the  route  was  in  operation,  it 
earned  approximately  $640,000.  8  C.A.B.  298,  301. 
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On  August  25,  1947,  the  Board,  in  proceedings  to  which 
the  Postmaster  General  was  not  a  party,  approved  the  sale. 
United  Air  Lines ,  Western  Air  Lines,  Acquisition  of  Air 
Carrier  Property,  8  C.  A.  B.  298.  The  Board  noted  that 
the  route  apparently  was  no  longer  adapted  to  Western’s 
operating  and  development  program.7  The  Board  rejected 
the  contention  that  transfer  of  the  certificate  at  a  profit  was 
not  “consistent  with  the  public  interest.”  It  held  that  pro¬ 
hibition  of  certificate  transfers  at  a  “commercial  profit” 
would  eliminate  the  carriers’  “incentive”  to  transfer  routes 
to  other  carriers  “who  would  be  in  a  position  to  operate 
them  with  greater  advantage  to  the  public  interest,”  and 
would  “  ‘freeze’  the  air  pattern  of  the  Nation  to  its  present 
design  *  *  *”  (Id.  at  323). 

Although  the  Board  found  that  $3,750,000  constituted  a 
fair  price  reached  through  arms-length  bargaining,  it  re¬ 
quired  United  to  write  off  from  its  property  account  the 
$2,000,000  representing  the  excess  of  the  purchase  price 
over  Western’s  depreciated  original  cost  of  the  tangible 
property  transferred.  The  Board  found  that  $1,500,000 
of  this  excess  represented  the  value  of  the  route.  The  Board 
required  this  write-off  to  make  it  clear  “that  the  intangible 
values  which  may  be  purchased  in  the  acquisition  of  air 
carrier  properties  already  dedicated  to  the  public  service 
will  never  be  recognized  by  this  Board  as  a  part  of  the 
carrier’s  investment  for  rate-making  purposes”  (Id.  at  314). 

Chairman  Landis  filed  a  vigorous  dissenting  opinion  dis¬ 
approving  the  transaction  unless  the  purchase  price  were 
reduced  by  the  $1,500,000  attributed  to  the  value  of  the 
route.  He  stated  that  he  could  not  “permit  the  parties  to 
traffic  in  air  certificates”  in  the  light  of  the  Congressional 
statement  in  the  Act  that  there  is  “no  private  proprietary 
right  in  air  transportation  that  can  be  made  the  subject  of 
barter  and  sale — the  subject  of  an  additional  claim  against 

7  Western’s  president  stated  that  effective  development  of  the  route  would 
have  required  the  carrier  to  undertake  transcontinental  operations  at  an 
estimated  capital  outlay  of  $S5,000,000.  S  C.A.B.  29S,  302. 
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the  public”  (8  C.  A.  B.  344).  He  added  that  Western  “actu¬ 
ally”  would  be  “giving  up  very  little”  in  relinquishing  the 
$1,500,000,  since  “under  any  theory”  that  sum  “is  profit  to 
Western  and  as  such  is  revenue  under  Section  406(b)  of  the 
Civil  Aeronautics  Act  which  the  Board  must  take  into  con¬ 
sideration  in  fixing  any  need  rate.”  “The  Board,”  he  con¬ 
tinued,  “thus  must  in  the  last  analysis  charge  the  subsidy 
that  Western  will  get  and  upon  which  it  must  depend  with 
that  amount,  so  that  in  the  end  Western’s  acquisition  of 
$1,500,000  becomes  only  a  temporary  advance  against  future 
subsidy  payments”  {Id.  at  344-345). 

The  Mail  Pay  Proceedings 

In  November,  1943,  the  Board  fixed  a  final  mail  pay  rate 
for  Western  effective  as  of  January  1,  1943.  Western  Air 
Lines,  Mail  Rates,  4  C.  A.  B.  441.  In  April  1944,  Western 
petitioned  the  Board  to  fix  new  rates  (J.  A.  15).  While 
that  petition  was  pending,  the  Board  in  April,  1947,  in  re¬ 
sponse  to  Western’s  petition  alleging  a  critical  financial 
condition  (J.  A.  24,  35),  granted  temporary  mail  pay  in¬ 
creases  retroactive  to  October  1,  1946  (J.  A.  44-50;  7 
C.  A.  B.  995). 

a.  The  Tentative  Findings 

In  December,  1948,  the  Board  issued  its  Tentative  Find¬ 
ings  and  Conclusions  proposing  final  mail  pay  rates  for 
Western  retroactive  from  May  1, 1944  to  December  31,  194S, 
and  prospective  from  January  1,  1949  (J.  A.  54-125).  In 
fixing  the  rate  for  the  past  period,  the  Board  held  that  the 
entire  proceeds  of  the  sale  of  Route  68  constituted  “other 
revenue  of  the  air  carrier”  under  Section  406(b),  and  would 
serve  “to  reduce  Western’s  ‘need’  for  mail  compensation” 
(J.  A.  68).  The  Board  accordingly  offset  Western’s  total 
profit  on  the  sale  against  the  carrier’s  “need”.  The  Board’s 
order  directed  Western  to  show  cause  why  the  mail  pay 
rates  proposed  in  the  tentative  findings  should  not  be  made 
final  (J.  A.  124-125). 
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b.  The  Board's  First  Decision 


Exceptions  to  the  proposed  rates  for  the  past  period  were 
filed  by  Western  and  the  Postmaster  General  (J.  A.  127). 8 
Hearings  were  held,  briefs  were  filed,  and  the  Board  heard 
oral  argument.  On  November  24,  1950,  the  Board  issued 
its  first  opinion  and  order  in  the  ease  (J.  A.  1S3-253). 

The  Board  reiterated  its  view  that  Western’s  entire  profit 
on  the  sale — which  it  calculated  at  $1,099,000  (J.  A.  196)  — 
constituted  “other  revenue”  that  should  be  used  to  reduce 
Western’s  mail  pay.  Pointing  out  that  the  profit  arose 
from  the  sale  of  “air  carrier  property,”  the  Board  stated: 
“The  large  amount  of  the  profit  or  the  fact  that  the  trans¬ 
action  consisted  of  elements  of  tangible  and  intangible 
property  does  not  change  the  nature  of  the  transaction  nor 
affect  the  treatment  of  the  revenues  from  the  sale"  (J.  A. 
197).  The  Board  refused  to  differentiate  between  the  profit 
on  the  tangible  and  on  the  intangible  property.  It  stated 
(J.  A.  197-198) : 


*  *  *  the  tangible  and  intangible  elements  go  together 
to  make  up  the  one  transaction,  and  we  cannot  consider 
the  profit  from  the  intangibles  any  less  valid  a  source  of 
other  revenue  than  that  attached  to  the  tangible  prop¬ 
erty.  Both  were  realized  by  virtue  of  benefits  accruing 
to  Western  from  its  certificate  of  public  convenience 
and  necessity,  which  it  received  from  the  Government. 
While  this  same  certificate  also  entitled  the  carrier  to 
subsidy  mail  pay  to  cover  its  need  for  revenue  under 
honest,  economical,  and  efficient  management,  it  would 
be  contrary  to  the  public  interest  to  use  public  funds  to 
subsidize  a  need  which  had  already  been  covered  by 
profits  accruing  from  benefits  under  the  certificate. 
Cf.  Inland  Air  Lines,  Inc.,  Mail  Bates,  1  C.  A.  A.  155, 
and  Pan  American  Airways,  Inc.  v.  Civil  Aeronautics 
Board,  171  F.  (2d)  139  (App.  D.  C.  1948).  This  in  no 
sense  curtails  the  carrier’s  rights  under  the  certificate, 
among  which  is  the  right  to  receive  subsidy  mail  pay 

8  Xo  objections  were  made  to  the  future  rates,  which  became  final  on  May 
0,  1940.  10  O.A.B.  2S”>.  On  Octol>er  1,  1951,  the  Board  initiated  a  proceeding 
to  fix  lower  rates  for  Western  and  six  other  carriers.  U'rstcrn  Air  Lints. 
Docket  Xo.  514S,  Order  Xo.  E-5747. 
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based  upon  need,  but  merely  offsets  against  these  rights 
all  special  benefits  in  the  form  of  profits  realized  by 
virtue  of  having  been  awarded  the  certificate.  In  the 
absence  of  subsidy  need  the  full  profit,  from  the  sale  of 
Route  6S  would  have  accrued  to  the  benefit  of  the 
carrier. 


The  Board  specifically  rejected  Western’s  contention  that 
inclusion  of  the  total  profit  as  “other  revenue”  would  “ad¬ 
versely  affect  the  incentive  for  air  carriers  to  accomplish 
necessary  route  adjustments  through  voluntary  route  trans¬ 
fers  and  mergers  or  consolidations.”  The  Board  pointed 
out  that  the  carrier’s  incentive  in  such  circumstances  was 
“to  correct  a  situation  which  is  inimical  to  its  best  inter¬ 
ests;”  that  such  incentive  toward  divestment  of  uneconomic 
routes  “should  be  reinforced  by  the  realization  that  sub¬ 
sidy  mail  pay  will  not  be  forthcoming  to  perpetuate  an 
uneconomic  route  patterning,”  and  that  the  record  did  not 
indicate  that  Western  would  not  have  made  the  sale  had 
it  known  that  the  profit  would  be  treated  as  other  income 
for  mail  pay  purposes  (J.  A.  198-199). 9 

The  Board  fixed  Western’s  subsidy  mail  pay  in  an  amount 
that  would  give  the  carrier  a  7%  rate  of  return  on  its  ad¬ 
justed  investment  (J.  A.  226).  The  Board’s  order  was  by 
its  terms  stayed  for  ten  days  to  permit  the  filing  of  excep¬ 
tions,  and  if  exceptions  were  so  filed,  to  be  stayed  further 
pending  their  disposition  by  the  Board  (J.  A.  235). 


c.  The  Board’s  Ruling  on  the  Exceptions 

Exceptions  were  filed  by  Western  and  the  Postmaster 
General  (J.  A.  234-257).  In  addition,  the  Air  Transport 
Association  of  America,  a  trade  association  of  air  carriers, 

The  Board  noted  that  in  tlio  “outstanding  example”  of  an  airline  merger 
— tin*  purchase  of  American  Overseas  Airlines.  Inc.  by  Pan  American  Airways, 
Tnc. — the  properties  were  purchased  for  their  approximate  book  value.  This 
fact  indicated  to  the  Board  “that  there  were  sufficient  incentives  to  negotiate 
this  transaction  on  the  part  of  both  parties  which  outweighed  the  consideration 
of  a  profit.  It  does  not  appear,  therefore,  that  the  profit  motive  is  such  a 
necessary  consideration  for  the  accomplishment  of  route  transfers  or  mergers 
as  Western  would  have  us  believe”  (J.A.  199). 
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filed  a  brief  amicus  curiae  in  support  of  Western  (J.  A. 

258) .  Oral  argument  was  heard  on  the  exceptions  (J.  A. 

259) . 

The  Board's  opinion  on  the  exceptions,  issued  on  June 
26,  1951  (J.  A.  258-281)  reaffirmed  the  Board’s  earlier  de¬ 
cision  10  that  the  entire  profit  on  the  sale  of  the  route  con¬ 
stituted  ‘‘other  revenue”  within  Section  406(b)  (J.  A.  261). 
However,  the  Board  drew  a  distinction  between  the  tangible 
and  intangible  items  involved,  and  declined  to  offset  the 
profit  attributable  to  the  latter. 

The  Board  stated  that  the  statutory  requirement  that  it 
“take  into  consideration”  “all  other  revenue”  of  the  car¬ 
rier  {i.e.,  revenue  other  than  that  paid  for  the  carrying  of 
mail)  did  not  compel  it  to  reduce  the  carrier's  mail  pay 
“need”  with  any  part  thereof.  The  determination  as  to 
whether  other  revenue  was  to  be  computed  in  the  need 
calculations  was  declared  to  be  a  matter  for  the  Board’s 
discretion.  The  Board  argued  that  it  might  “take  in  ‘other 
revenue’  in  whole,  in  part,  or  not  at  all”  ( J.  A.  262).  It  held 
that  the  same  profit  incentive  for  route  rearrangement  that 
had  justified  selling  the  route  at  a  profit  should  be  “pre¬ 
served”  (J.  A.  263).  Reiterating  its  prior  view  that  the 
tangible  and  intangible  elements  of  the  route  sale  con¬ 
stituted  a  single  transaction,  the  Board  nevertheless  deter¬ 
mined  that  they  could  be  separated  in  determining  whether 
and  to  what  extent  this  “other  revenue”  should  be  offset 
against  the  carrier’s  need.  The  Board  concluded  that  it 
was  “appropriate”  to  allow  Western  to  keep  the  profit  from 
the  sale  of  the  intangibles,  which  it  found  to  be  “composed 
almost  entirely  of  the  earning  power  of  the  route,  because 
it  was  the  latter  factor  which  played  the  decisive  part  in 
the  route  transfer”  (J.  A.  264). 

The  result  of  the  Board’s  ruling  on  this  point  was  to 
increase  Western’s  mail  pay  by  $447,000 — the  amount  the 
Board  found  to  be  the  net  profit  on  the  sale  of  the  route — 

10  Tn  its  opinion  on  the  exceptions,  the  Bonrd  for  the  first  time  referred  to 
its  prior  decision  ns  n  “tentative  decision.” 
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over  the  sum  awarded  in  the  first  decision.11  The  Post¬ 
master  General’s  petition  for  reconsideration,  which  chal¬ 
lenged  the  propriety  of  thus  increasing  Western’s  mail  pay 
(J.  A.  282),  was  denied  by  the  Board  without  discussion  of 
the  issues  raised  (J.  A.  333,  337). 

STATUTE  INVOLVED 

The  Civil  Aeronautics  Act  of  1938,  52  Stat.  977,  as  amend¬ 
ed,  49  U.  S.  C.  401  et  seq.,  provides  in  pertinent  part  as 
follows : 

Section  401(h)  The  [Board]  *  *  *,  upon  petition  or 
complaint  or  upon  its  own  initiative,  after  notice  and 
hearing,  may  alter,  amend,  modify,  or  suspend  any 
such  certificate,  in  whole  or  in  part,  if  the  public  con¬ 
venience  and  necessity  so  require,  or  may  revoke  any 
such  certificate,  in  whole  or  in  part,  for  intentional 
failure  to  comply  with  any  provision  of  this  title  or  any 
order,  rule,  or  regulation  issued  hereunder  or  any 
term,  condition,  or  limitation  of  such  certificates ;  *  *  *. 
[49  IT.  S.  C.  481(h).] 

********* 

Section  401  (j)  No  certificate  shall  confer  any  pro¬ 
prietary,  property,  or  exclusive  right  in  the  use  of  any 
air  space,  civil  airwav,  landing  area  or  air-navigation 
facility.  [49  U.  S.  C.  481(j).] 

********* 

Section  406(a)  The  [Board]  *  *  *  is  empowered  and 
directed,  upon  its  own  initiative  or  upon  petition  of  the 
Postmaster  General  or  an  air  carrier,  (1)  to  fix  and 
determine  from  time  to  time,  after  notice  and  hearing, 
the  fair  and  reasonable  rates  of  compensation  for  the 
transportation  of  mail  by  aircraft,  •  •  *  and  the  rates 
so  fixed  and  determined  shall  be  paid  by  the  Postmaster 
General  from  appropriations  for  the  transportation  of 
mail  by  aircraft.  [49  U.  S.  C.  486(a).] 

ii  In  its  first  decision,  the  Board  had  calculated  the  profit  on  the  sale  of 
the  route  at  $377,000.  However,  in  its  final  decision  the  Board  increased 
this  amount  bv  $70,000  of  expense  which  it  held  was  properly  chargeable 
against  the  carrier's  profit  on  the  tangibles  (J.A.  264). 

Western  had  previously  received  $4,252,000  in  temporary  mail  pay  for  the 
period.  The  Board  found  that  Western  was  entitled  to  final  mail  pay  of 
$3,917,361,  and  thus  had  received  an  overpayment  of  $334,639  (J.A.  337). 
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Section  406(b)  In  fixing  and  determining  fair  and 
reasonable  rates  of  compensation  under  this  section, 
the  [Board]  *  '  ",  considering  the  conditions  peculiar 
to  transportation  by  aircraft  and  to  the  particular  air 
carrier  or  class  of  air  carriers,  may  fix  different  rates 
for  different  air  carriers  or  classes  of  air  carriers,  and 
different  classes  of  service.  In  determining  the  rate  in 
each  case,  the  [Board]  *  *  *  shall  take  into  considera¬ 
tion,  among  other  factors,  the  condition  that  such  air 
carriers  may  hold  and  operate  under  certificates  au¬ 
thorizing  the  carriage  of  mail  only  by  providing  neces¬ 
sary  and  adequate  facilities  and  service  for  the  trans¬ 
portation  of  mail;  such  standards  respecting  the  char¬ 
acter  and  quality  of  service  to  be  rendered  by  air  caV- 
riers  as  may  be  prescribed  by  or  pursuant  to  law;  and 
the  need  of  each  such  air  carrier  for  compensation  for 
the  transportation  of  mail  sufficient  to  insure  the  per¬ 
formance  of  such  service,  and,  together  with  all  other 
revenue  of  the  air  carrier,  to  enable  such  air  carrier 
under  honest,  economical,  and  efficient  management,  to 
maintain  and  continue  the  development  of  air  trans¬ 
portation  to  the  extent  and  of  the  character  and  quality 
required  for  the  commerce  of  the  United  States,  the 
Postal  Service,  and  the  national  defense.  [49  U.  S.  C. 
486(b).] 

STATEMENT  OF  POINTS 


The  Civil  Aeronautics  Board  erred: 

1.  In  failing  to  apply  the  entire  net  proceeds  from  the 
sale  of  Poute  6S  in  determining  "Western’s  “need”  for  sub¬ 
sidy  mail  pay. 

2.  In  separating!  he  net  profits  on  the  sale  into  two  parts, 
and  in  failing  to  TBSSns  “other  revenue”  the  part  attribut¬ 
able  to  sale  of  the  route  certificate. 

3.  In  holding  that  Section  406(b)  of  the  Civil  Aeronau¬ 
tics  Act  authorizes  it  to  exclude,  because  of  policy  considera¬ 
tions,  any  portion  of  a  carrier’s  “other  revenue”  in  deter¬ 
mining  a  carrier’s  subsidy  need. 

4.  In  awarding  Western  Air  Lines  an  additional  $447,000 
in  subsidy  mail  pay  representing  the  carrier’s  net  profit  on 
the  sale  of  the  certificate  where  Western  did  not  “need” 
the  additional  sum  and  where  the  Board  made  no  finding 
that  there  was  such  a  need. 
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SUMMARY  OF  ARGUMENT 

I 

Section  406(b)  of  the  Civil  Aeronautics  Act,  which  lays 
down  the  standards  to  be  followed  by  the  Board  in  fixing 
“fair  and  reasonable”  mail  pay  rates,  distinguishes  be¬ 
tween  compensation  for  carrving  the  mail,  and  subsidy 
payments  to  insure  the  development  of  a  national  system 
of  air  transportation  in  accordance  with  the  statutory  ob¬ 
jectives.  The  Board  has  recognized  this  distinction;  it 
fixes  mail  pay  on  either  a  “service”  or  on  a  “need”  rate. 
Tlie  “need”  rate  is  an  acknowledged  subsidy.  In  fixing 
that  rate,  however,  the  Board  cannot  award  subsidy  pay 
in  an  amount  greater  than  the  carrier  actually  “needs,” 
as  that  term  is  defined  in  Section  406(b). 

II 

Section  406(b)  defines  a  carrier’s  need  as  the  amount 
required  to  accomplish  the  statutory  objectives  after  off¬ 
setting  “all  other  revenue”  of  the  carrier.  The  Act  thus 
requires  that  all — not  some — other  revenue  be  offset  in  de¬ 
termining  a  carrier’s  need,  and  does  not  authorize  the 
Board  to  exclude  any  part  of  such  other  revenue  because 
of  policy  considerations.  The  Board  correctly  held  that 
the  total  profit  on  the  sale  of  the  route  constituted  “other 
revenue”  of  the  carrier.  Yet  it  declined  to  offset  $447,000 
of  that  profit  against  subsidy  needs.  The  Board’s  con¬ 
struction  of  the  Act  would  create  a  fictitious  concept  of 
need,  and  would  give  the  carrier  a  subsidy  in  excess  of  what 
it  actually  needs  to  operate  in  accordance  with  the  statutory 
objectives.  A  statute  providing  for  subsidization  of  private 
enterprise  at  public  expense  should  be  strictly  construed. 

III 

The  question  in  this  case  is  not  whether  Western  can 
“retain”  the  profit  on  the  transfer  of  Route  68.  Western 
in  every  sense  has  retained  that  profit.  The  only  question 
is  whether  Western  is  entitled  to  a  subsidy  in  excess  of  its 
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needs  because  part  of  its  income  was  derived  from  sale  of  a 
government  franchise. 

The  Board  made  no  finding  that  Western  “needed”  the 
$447,000  additional  subsidy.  The  Board’s  policy  of  encour¬ 
aging  route  transfers  does  not  establish  the  “need"  of  a 
particular  transferring  carrier  for  additional  subsidy. 
There  is  no  indication  that  Western  would  have  failed  to  sell 
the  route  had  it  known  that  the  profit  therefrom  would  have 
been  offset  against  its  need  in  fixing  mail  pay.  It  was 
Western’s  critical  financial  condition  and  its  desire  to  elimi¬ 
nate  a  route  not  adapted  to  its  long  term  development  that 
prompted  the  sale. 

There  is  no  support  for  the  Board’s  theory  that  exclusion 
of  profits  on  route  transfers  in  calculating  mail  pay  is 
needed  to  encourage  carriers  generally  to  dispose  of  un¬ 
economical  routes.  The  Board  has  adequate  authority  to 
encourage  route  transfers  through  its  other  powers  under 
the  Act.  Mail  pay  subsidies  can  be  reduced  if  a  carrier  fails 
to  relinquish  an  uneconomical  route  in  the  same  way  that 
the  Board  makes  adjustments  to  reflect  other  failures  of 
“efficient  and  economical  management.”  The  Board  can 
effect  changes  in  the  route  pattern  through  its  power  under 
Section  401(h)  of  the  Act  to  “alter,  amend,  modify  or  sus¬ 
pend”  any  certificate.  Mergers  and  consolidations  also 
provide  an  appropriate  method  of  accomplishing  route  ad¬ 
justments. 

ARGUMENT 

I 

Subsidies  in  the  Form  of  Mail  Pay  May  Be  Granted  Only  to 
the  Extent  of  the  "Need"  of  the  Carrier 

Section  406  of  the  Act  directs  the  Board  to  fix  “fair 
and  reasonable”  rates  of  compensation  for  the  transporta¬ 
tion  of  mail  by  aircraft.  In  determining  such  rates,  the 
Board  “shall  take  into  consideration,”  inter  alia, 

*  *  *  the  need  of  each  such  air  carrier  for  compensation 
for  the  transportation  of  mail  sufficient  to  insure  the 
performance  of  such  service,  and,  together  with  all 
other  revenue  of  the  air  carrier,  to  enable  such  air 
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carrier  under  honest,  economical,  and  efficient  manage¬ 
ment,  to  maintain  and  continue  the  development  of  air 
transportation  to  the  extent  and  of  the  character  and 
quality  required  for  the  commerce  of  the  United  States, 
the  Postal  Service,  and  the  national  defense.  [Em¬ 
phasis  added.] 

The  Act  thus  distinguishes  between  the  carriers’  respective 
needs  for  compensation  sufficient  (1)  to  insure  the  trans¬ 
portation  of  mail,  and  (2)  to  enable  the  carrier  to  aid  the 
development  of  a  national  system  of  air  transportation. 

The  Board  has  recognized  this  distinction  in  fixing  mail 
pay  rates.  Such  rates  may  be  calculated  on  what  the  Board 
describes  as  a  “service”  basis  or  a  “need”  basis.  “Serv¬ 
ice”  payments  are  intended  to  provide  the  carrier  with  fair 
compensation  for  carrying  the  mail,  and  supposedly  contain 
no  subsidy  elements.12  A  “need”  rate,  on  the  other  hand, 
bears  no  relationship  to  the  carrier’s  services  in  carrying 
the  mail,13  but  is  an  acknowledged  subsidy  to  maintain  the 
carrier  as  an  efficient  going-concern.  The  “need”  rate  is 
fixed  by  the  Board  at  a  level  to  provide  the  carrier  with 
sufficient  income  to  (1)  meet  its  operating  charges,  (2)  pay 
its  taxes,  and  (3)  earn  a  fair  rate  of  return  on  its  invested 
capital.14  Since,  however,  the  carrier  is  required  to  operate 
under  “honest,  economical,  and  efficient  management,”  the 
Board  disallows  excessive  or  improper  expenditures  in 
determining  the  carrier’s  need. 

Section  406(b)  imposes  a  plain  duty  upon  the  Board  to 
limit  the  subsidy  it  awards  to  such  amounts  as  will  meet  the 

12  Eastern  Air  Lines,  Mail  Late  Proceeding,  3  C.A.B.  733,  755,  760  (1942). 
“Service”  rate  payments  are  not  limited  to  reimbursement  of  expenses  of 
carrying  the  mail,  but  also  include  a  fair  profit  to  the  carrier  for  rendering 
the  service.  Id.  at  755-756.  The  Big  Four — American,  United,  Eastern  and 
T.W.A. — have  been  on  a  final  “service”  rate  effective  since  January  1,  1951. 
Infra ,  n.  26. 

For  example,  the  Board  has  allocated  “need”  payments  to  particular 
routes  although  no  mail  was  carried  on  them.  Chicago  and  Southern  Air 
Lines,  3  C.A.B.  161,  190  (1941). 

n  Pioneer  Air  Lines,  Mail  Pates,  8  C.A.B.  175,  187  (1947).  The  rate  of 
return  allowed  domestic  carriers  for  past  periods  generally  has  been  7%, 
although  special  circumstances  have  resulted  in  other  rates.  E.g.,  Capital 
Airlines,  Mail  Rates,  10  C.A.B.  705,  725  (1949)  (6%  return  because  of  car¬ 
rier’s  “top-heavy”  debt  structure). 
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“needs”  of  the  carriers  as  defined  in  Section  406(b).  The 
Board  has  heretofore  consistently  recognized  that  duty.1-"’ 
Both  the  present  decision  and  a  contemporaneous  decision 
in  a  similar  case  10  stop  short  of  repudiating  the  need  cri¬ 
terion  directly,  and  we  assume  that  the  Board  will  not  urge 
before  this  Court  that  it  has  the  power  to  disregard  need. 
In  any  event,  however,  such  a  claim  could  not  prevail.  Con¬ 
gress  obviously  did  not  intend  to  give  the  Board  carte 
blanche  to  distribute  subsidies  as  it  sees  fit,  unguided  by,  or 
even  contrary  to,  statutory  standards.  Without  tin*  need 
criterion,  as  defined  and  qualified  in  the  Section,  the  Board 
would  be  left  without  any  major  standard  to  guide  it  in 
carrying  out  the  important  power  delegated  to  it  by  Con¬ 
gress.  The  use  of  the  term  “take  into  consideration”  in 
the  context  of  Section  406(b)  cannot  properly  be  construed 
as  a  grant  of  such  unlimited  discretion.  Certainly  Con¬ 
gress  did  not  intend  that  the  Board,  after  it  determined  a 
carrier's  need  for  revenue  in  accordance  with  the  statutory 
standards,  was  to  be  authorized  to  grant  a  subsidy  (de¬ 
scribed  by  the  Board  itself  as  “need”  mail  pay)  in  excess  of 
such  need.  Although  need  is  not  the  only  factor  to  be  con¬ 
sidered.  it  seems  plain  that  it  is  a  mandatory,  limiting  fac¬ 
tor,  not  a  discretionary  one  to  be  applied  only  to  the  ex¬ 
tent  that  the  Board  chooses. 


1:1  E.y.,  Pan  American  Airways,  Alaska  Mail  Hates,  6  O.A.B.  61,  67  (1944)  ; 
Pan  American  Airways,  Trans-Pacific  Mail  Bates,  Docket  2147,  Order  No. 
E-5S82 5  Western  Airlines,  Mail  Bates,  Docket  514S,  Order  E-6295,  April  7, 
1952. 

16 Chicago  and  Southern  Airlines,  Inc.,  Latin  American  Operations,  Mail 
Bates,  Order  No.  E-5793,  October  IS,  1951,  petition  for  review  pending  sub 
nom.  Donaldson  et  al.  v.  Civil  Aeronautics  Board,  (C.A.  D.C.  No.  113511.  In 
that  case  the  carrier  was  operating  under  a  final  mail  pay  rate  for  domestic 
operations  which  the  Board  had  estimated  would  yield  a  7.4%  rate  of  return 
on  the  carrier’s  investment  allocable  thereto.  Actual  operations  under  that 
rate,  however,  produced  an  average  annual  return  of  12.51%  on  domestic  op¬ 
erations  for  the  years  194S  to  1950.  This  was  $654,000  more  than  a  7.4% 
rate  of  return  would  have  provided. 

The  Board,  in  fixing  the  carrier’s  retroactive  subsidy  pay  for  the  foreign 
operations,  held  that  the  carrier  was  entitled  to  a  7%  rate  of  return.  How¬ 
ever,  the  Board  declined  to  offset  the  carrier’s  “excess”  earnings  on  its 
domestic  operations  ($654,000)  in  determining  its  subsidy  “need”  on  its 
foreign  routes. 
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In  the  instant  case  the  Board  did  not  in  terms  grant  a 
subsidy  larger  than  Western’s  need.  But  it  reached  the 
same  result  by  a  different  route.  For  it  declined,  in  com¬ 
puting  the  subsidy,  to  offset  a  substantial  part — $447,000 — 
of  the  carrier’s  revenues.17  Such  action,  we  submit,  is  con¬ 
trary  to  the  express  mandate  of  Section  406(b).  As  we  de¬ 
monstrate  in  Point  II,  infra ,  the  statute  requires  that  all 
other  revenues  be  taken  into  account  in  fixing  subsidy  needs, 
and  the  Board’s  asserted  discretion  to  offset  such  revenues 
“in  whole,  in  part,  or  not  at  all”  ( J.  A.  262)  is  non-existent. 

II 

Section  406  (b)  of  the  Civil  Aeronautics  Act  Requires  the  Board, 
in  Determining  the  Carrier's  "Need"  for  Subsidy,  to  Offset 
All  Other  Revenue  of  the  Carrier 

In  calculating  Western’s  mail  pay  in  its  initial  decision  in 
the  instant  case,  the  Board  first  determined  Western’s 
break-even  point.  It  did  this  by  calculating  the  difference 
between  the  carrier’s  revenues  and  expenses.  Receipts 
taken  into  account  included  not  merely  those  from  flight 
operations  but  those  from  other  sources  as  well — restaurant 
and  concession  income  ( J.  A.  191-195),  and  the  entire  profit 
on  the  sale  of  Route  68  ( J.  A.  195-200).  In  calculating  West¬ 
ern’s  break-even  point,  however,  the  Board  made  certain 
adjustments  in  Western’s  actual  expenses  to  reflect  the 
statutory  concept  of  “economical  and  efficient  manage¬ 
ment.”  Thus  excessive  maintenance  expenditures  were 
reduced  (J.  A.  207),  excess  general  and  administrative  ex¬ 
pense  was  scaled  down  (J.  A.  212),  and  depreciation  on 
unneeded  aircraft  disallowed  (J.  A.  223).  The  Board  also 
made  certain  adjustments  in  Western’s  capital  investment 
(J.  A.  247) — again  to  reflect  “economical  and  efficient  man¬ 
agement” — and  then  calculated  an  amount  that  would  give 

17  In  the  route  transfer  case,  the  Board  calculated  Western’s  profit  on  the 
sale  price  of  $3,750,000  at  approximately  #2, 000, 000,  of  which  approximately 
$1,500,000  was  found  to  constitute  the  profit  on  the  sale  of  the  certificate.  In 
its  first  decision  in  the  mail  pay  case,  however,  the  Board  made  further  charges 
against  Western’s  gross  profit  of  $2,221,522  on  the  transaction  which  gave 
the  carrier  a  total  net  profit  of  $1,099,000.  In  its  ruling  on  the  exceptions 
the  Board  determined  that  Western’s  net  profit  on  the  sale  of  the  certificate 
was  $447,000  (J.A.  197,  2G4). 
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Western  a  7%  rate  of  return  on  such  adjusted  investment 
in  each  of  the  years  involved  ( J.  A.  226).  In  addition  to  the 
break-even  need  and  the  7 %  return,  the  Board  included  an 
amount  calculated  to  cover  Western’s  estimated  tax  lia¬ 
bilities  (J.  A.  226-22S).  The  resulting  figure  constituted 
Western’s  proposed  mail  pay. 

In  its  ruling  on  the  exceptions  to  its  first  decision,  the 
Board  again  held  that  all  the  profit  on  the  sale  of  Route  6S 
was  “other  revenue”  within  the  meaning  of  Section  406(b) 
(J.  A.  261).1S  And  the  Board  ruled  that  the  profit  on  tangi¬ 
bles  should  be  included  in  the  computation  of  break-even 
point.  However,  the  Board  for  the  first  time  excluded  the 
$447,000  representing  the  profit  on  intangibles — i.e .,  from 
sale  of  the  certificate — in  determining  the  carrier’s  break¬ 
even  point.  It  did  this  on  the  theory,  expressed  both  in  its 
opinion  in  this  case  and  in  the  contemporaneous  case  of 
Chicago  and  Southern  Airlines,  Inc.,  Latin  American  Oper¬ 
ations ,  Mail  Bates  supra ,  p.  14,  that  it  is  authorized  under 
Section  406(b)  to  exclude  any  part  of  a  carrier’s  “other 
revenue”  in  determining  the  carrier’s  need  for  subsidy  “if 
there  are  sound  reasons,”  “as  a  matter  of  economic  pol¬ 
icy,”  for  doing  so.10  In  thus  converting  an  express  statu¬ 
tory  mandate  into  a  broad  discretionary  power,  the  Board 
apparently  relies  upon  the  language  of  Section  406(b) 
which  instructs  the  Board  to  “take  into  consideration,” 
among  others,  the  various  factors  listed,  including  the  fac¬ 
tor  of  need. 

We  submit  that  the  Board’s  construction  is  unwarranted. 
The  intent  of  Congress,  as  reflected  in  Section  406(b),  is 
that  a  carrier  is  to  receive  only  such  mail  pay  as  it  “needs,” 
and  that  such  “need”  is  to  be  determined  bv  offsetting  all 
its  other  revenue.  Once  it  be  determined  that  certain  in- 

lftThe  Board  has  consistently  treated  as  “ other  revenue”  a  carrier’s 
receipts  from  all  activities  functionally  related  to  its  activities  as  a  certifi¬ 
cated  air  carrier.  E.g.,  Chicago  and  Southern  Air  Lines.  Mail  Bates,  3  C.A.B. 
161,  172  (1941)  (sale  of  equipment);  Penn.  Cent.  Airlines  Mail  Rates,  4 
O.A.B.  22,  30  (1942)  (settlement  of  insurance  claims);  T.W.A. ,  Mail  Rates, 
2  C.A.B.  226,  236  (1940)  (sale  of  gas  and  oil). 

1!)  Chicago  and  Southern  Airlines,  Latin  American  Operations,  supra,  Mim¬ 
eographed  Opinion,  p.  4. 
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come  does  constitute  “other  revenue” — as  the  Board  found 
in  this  case — such  income  must  be  offset;  it  cannot  be  disre¬ 
garded  because  of  its  source.  The  term  ‘  ‘  all  other  revenue  ’ ’ 
does  not  mean  “all  or  some  part  of  other  revenue.” 

A  statute  providing  for  Government  subsidy  of  private 
enterprise  should  be  construed  so  as  to  give  effect  to  the 
limits  prescribed  by  Congress,  which  presumably  were 
fixed  to  safeguard  against  unwarranted  payment  of  public 
funds.  The  Supreme  Court  has  repeatedly  pointed  out  that 
statutory  grants  of  public  property  to  private  individuals 
are  to  be  strictly  construed.  Slidell  v.  Grand  jean,  111  U.  S. 
412,  437 ;  Central  Transportation  Co.  v.  Pullman’s  Car  Co., 
139  U.  S.  24,  49;  Northern  Pacific  Railway  Company  v. 
Soderberg,  188  U.  S.  526,  534;  Northern  Pacific  Railway  Co. 
v.  United  States,  330  U.  S.  24S,  257.  In  the  Central  Trans¬ 
portation  case,  supra,  the  Court  stated: 

By  a  familiar  rule,  every  public  grant  of  property, 
or  of  privileges  or  franchises,  if  ambiguous,  is  to  be 
construed  against  the  grantee  and  in  favor  of  the  pub¬ 
lic;  because  an  intention,  on  the  part  of  the  government, 
to  grant  to  private  persons,  or  to  a  particular  corpora¬ 
tion,  property  or  rights  in  which  the  whole  public  is 
interested,  cannot  be  presumed,  unless  unequivocally 
expressed  or  necessarily  to  be  implied  *  *  * 

The  Board’s  construction  of  the  Act  does  not  meet  this 
salutary  test. 

The  words  “shall  take  into  consideration”  in  Section 
406(b)  do  not  apply  to  the  phrase  “other  revenue”;  they 
apply  to  the  word  “need.”  The  Act  defines  this  need  as 
composed  of  two  elements.  First,  there  is  fair  compensa¬ 
tion  for  carrying  the  mail.  All  carriers  are  entitled  to  such 
payment  whenever  they  carry  mail,  regardless  of  their 
financial  condition.  Second,  in  some  cases  there  is  a  further 
amount  which  may  be  required  in  addition  to  all  the  car¬ 
rier’s  “other  revenue”  to  enable  it  to  maintain  and  develop 
the  national  air  transportation  system.  This  latter  factor, 
with  its  component  element  “other  revenue,”  only  becomes 
significant  if  the  carrier’s  overall  financial  situation  re- 
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quires  that  it  be  given  a  subsidy.  In  that  event,  it  is  to 
receive  an  amount  which,  “together  with  all  other  revenue 
of  the  air  carrier,”  will  be  sufficient  to  enable  it  to  carry 
out  the  statutory  objectives.  In  other  words,  the  statute 
directs  that  the  carrier’s  subsidy  need  be  determined  after 
effect  has  been  given  to  all  other  revenue.  Cf.  Pan  A  merican 
Airways  v.  Civil  Aeronautics  Board ,  S4  U.  S.  App.  D.  C. 
96,  97,  171  F.  2d  139,  140.=° 

The  Board's  construction  of  the  Act  would  create  a 
fictitious  concept  of  “need.'’  It  would  give  the  carrier  an 
amount  in  excess  of  what  it  actually  needs  to  operate  in 
accordance  with  the  statutory  objectives.  In  fixing  mail 
pay,  the  Board  calculates  the  rate  of  return  for  each  par¬ 
ticular  year  involved  on  the  basis  of  the  carrier’s  adjusted 
investment  base  for  that  year.  The  Board's  determination 
in  its  first  decision,  not  modified  in  its  ruling  on  the  excep¬ 
tions,  was  that  Western  “needed”  a  7r/  rate  of  return. 
However,  the  additional  subsidy  of  $447,000  for  1947,  the 
year  in  which  Western  received  the  profit  on  the  sale  of 
Route  68,  would  give  the  carrier  a  rate  of  return  of  14.76/^ 
for  that  year. 

The  requirement  that  all  other  revenue  is  to  be  offset  in 
determining  a  carrier’s  need  reflects  a  sound  public  policy. 
Clearly,  the  carrier  does  not  “need”  subsidy  if  its  “other 
revenue”  is  sufficient  to  enable  it  “to  maintain  and  continue 
the  development  of  air  transportation.”  To  whatever  ex¬ 
tent  the  carrier  has  sufficient  “other  revenue”  to  permit 
it  to  meet  that  objective  in  part,  its  “need”  for  subsidy  is 
pro  tanto  diminished.  The  range  of  the  Board’s  discretion, 
however,  is  in  determining  the  scope  of  that  “need.”  For 
example,  the  Board  appraises  a  carrier’s  need  when  it  de¬ 
termines  that  the  national  interest  requires  subsidization 

-o  This  Court  there  stated:  “It  has  developed  in  some  cases  that  the  car¬ 
rier  had  no  need  for  mail  pay  in  addition  to  reasonable  compensation  for 
services  rendered ;  but  in  other  cases  there  was  such  need,  because  all  the 
other  revenue  was  not  sufficient  to  enable  the  carrier  to  meet  the  objectives 
of  the  statute’’  (emphasis  added).  And  see  Seaboard  &  Western  Airlines  v. 
Civil  Aeronautics  Board.  SC>  U.S.  App.  D.C.  64,  65,  1S1  F.2d  51.1,  519,  cer¬ 
tiorari  denied  339  U.S.  963. 
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to  provide  a  7%  rate  of  return  rather  than  merely  to  prevent 
operating  losses.  Once  the  Board  has  determined  the  na¬ 
ture  of  the  carrier’s  need,  it  is  plainly  not  permitted  to 
grant  a  subsidy  larger  than  that  required  to  satisfy  the 
ascertained  need.  Here  the  Board  has  improperly  awarded 
a  subsidy  for  1947  which  results  in  Western  earning  a  rate 
of  return  more  than  twice  that  found  by  the  Board  to  be 
needed. 

Ill 

Western  Did  Not  "Need"  the  $447,000  Excess  Mail  Pay  Awarded 
to  It,  and  the  Award  Was  Not  Made  on  the  Basis  of  West¬ 
ern's  "Need" 

The  Board,  in  awarding  Western  the  additional  $447,000 
mail  pay  representing  the  profit  on  the  sale  of  the  certificate, 
stated:  “*  *  *  if  we  are  to  safeguard  the  incentive  for 
voluntary  route  transfers,  we  cannot  now  refuse  Western 
the  right  to  retain  at  least  some  portion  of  the  net  profit 
from  the  sale  of  Route  No.  6S”  (J.  A.  264).  We  submit  that 
thus  to  frame  the  question  in  terms  of  Western’s  right  to 
“retain”  a  portion  of  the  profit  raises  a  specious  issue.  The 
question  here  is  not  whether  Western  is  morally  or  legally 
entitled  to  “retain”  the  profits  reaped  by  it  from  the  trans¬ 
fer  of  Route  6S.  Western  can  “retain,”  and  in  every  sense 
has  “retained,”  the  profit.  The  subsidy  system  is  not  one 
of  taking  profits  away  from  carriers.  A  carrier  on  a  “  need ’  ’ 
basis  retains  all  of  its  profits,  and  in  addition  receives  a 
subsidy  to  the  extent  of  its  needs.  The  question  is  the  size 
of  the  subsidy  required  to  meet  those  needs.  The  issue  here 
is  whether,  for  subsidy  purposes,  Western’s  profitable  as 
well  as  its  unprofitable  activities  should  be  taken  into  ac¬ 
count  in  determining  its  need  for  help  at  taxpayers’  ex¬ 
pense.*1  Or  putting  it  differently,  the  question  is  whether 

21  In  this  very  case  the  Board  rejected  a  similarly  fictitious  concept  of 
need  in  determining  the  period  for  which  Western’s  retroactive  rate  should 
be  fixed.  During  the  period  April  26,  1944  (the  date  on  which  the  petition 
was  filed)  to  December  31,  194.",  Western ’s  earnings  under  its  prior  service 
rate  were  at  a  rate  in  excess  of  7%.  For  the  period  subsequent  to  January 
1,  1946,  however,  they  were  substantially  lower.  Western  urged  that  the 
Board  should  not  consider  the  period  prior  to  the  latter  date.  This  treatment 


20 


the  Government  should  be  compelled  to  pay  to  a  carrier  a 
subsidy  in  excess  of  its  needs  because  part  of  the  carrier’s 
revenue  was  derived  from  sale  of  a  Government  franchise." 

The  present  case  does  not  place  in  issue  the  soundness  of 
the  Board's  decision  in  the  route  transfer  case  to  permit 
Western  to  sell  its  route  at  a  profit.-3  Assuming,  arguenslo, 
that  that  decision  was  proper,  it  does  not  follow  that  the 
profit  approved  in  the  transfer  proceedings  should  be  treat¬ 
ed  as  if  non-existent  for  the  purpose  of  determining  mail 
pay  “need.”  Approval  of  the  route  transfer  neither  sug¬ 
gests  nor  requires  that  the  proceeds  should  be  disregarded 


would  have  given  the  carrier  an  overall  rate  for  the  period  April  20,  1944  to 
December  31,  194S,  in  excess  of  its  actual  “need.”  The  Board  refused  to 
increase  “Western’s  mail  pay  requirements  *  *  *  by  arbitrarily  excluding 
from  review  the  various  months  when  its  operations  were  profitable”  (J.A. 
271).  To  do  so,  the  Board  stated,  would  “insure  for  the  carriers  a  ‘heads 
I  win,  tails  you  lose’  system  of  rate-making”  (.T.A.  269). 

22  The  Board’s  suggestion  in  the  route  transfer  case  that  Western’s  profit 
on  the  intangibles  represented  not  the  value  of  the  certificate  but  the  earning 
power  of  the  route  (8  C’.A.B.  298,  310)  is  a  distinction  of  semantics  rather 
than  substance.  Whatever  earning  power  the  route  possessed  was  based  upon 
the  certificate  under  which  it  was  operated.  It  is  the  transfer  of  operating 
rights  under  the  certificate  which  provides  the  right  to  the  route’s  actual  or 
potential  earning  power. 

22  It  is  certainly  arguable  that  the  congressional  stipulation  that  no  corti¬ 
cate  shall  confer  any  “proprietary”  or  “property”  right  on  the  holder 
(Section  40l(j))  precludes  trafficking  in  certificates  at  a  profit.  Notes,  48 
Columbia  Law  Review  8S  (1948)  and  61  Harvard  Law  Review  523  (194S)  ; 
see  dissent  of  Chairman  Landis  in  the  route  transfer  case,  8  C.A.B.  at  333-4, 
341-5. 

The  Board,  in  granting  certificates,  is  directed  by  the  Act  to  look  to  the 
broad  public  interest  rather  than  the  private  benefit  of  the  individual  carriers. 
Sections  401(d)(1),  402.  Thus,  the  Board  originally  certificated  Western 
over  U dated  for  Route  08  because  it  determined  that  the  “overriding  public 
interest”  was  the  preservation  of  Western  as  “a  strong  competitive  and  eco¬ 
nomic.  force  in  national  air  transportation  and  as  a  strong  carrier  in  the 
western  part  of  the  country.”  See  United  Air  Lines  v.  Civil  Aeronautics 
Board,  SI  U.S.  App.  D.C.  89.  93,  155  F.2d  109,  173.  By  subsequently  per¬ 
mitting  Western  to  transfer  the  certificate  at  a  profit,  the  Board  is  sanction¬ 
ing  a  carrier’s  use  of  its  financial  difficulties  to  profit  at  the  expense  of  a 
more  prosperous  competitor  For  it  appears  that  had  Western’s  economic 
position  been  appreciably  stronger  in  1946,  United  and  not  Western  would 
have  received  the  certificate.  Cf.  0  C.A.B.  199,  209-212.  In  that  event,  United 
would  have  the  route  today  at  a  net  cost  which  did  not  include  Western’s 
profit. 
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for  subsidy-fixing  purposes,  with  the  result  that  the  tax¬ 
payers,  in  effect,  underwrite  a  $447,000  bonanza  to  Western. 

As  has  been  shown  in  Points  I  and  II,  supra,  the  subsidy 
awarded  to  any  particular  carrier  in  the  form  of  need  mail 
pay  must  be  based  upon  the  carrier’s  actual  financial  need 
to  enable  it  to  operate  in  a  manner  which  will  achieve  the 
statutory  objectives.  Moreover,  it  is  evident  that  the  car¬ 
rier’s  actual  need  can  be  determined  only  by  a  comparison 
of  its  actual  income  from  all  sources  with  the  amount  of 
income  determined  by  the  Board  to  be  sufficient  to  enable  the 
carrier  to  perform  its  transportation  functions  properly 
and  to  receive  a  fair  return  upon  its  investment. 

In  the  instant  case  the  Board  properly  found  that  West¬ 
ern’s  entire  profit  from  the  transfer  of  Eoute  68  and  ac¬ 
companying  aircraft  properties  was  ‘  ‘  other  revenue.  ’  ’  And 
the  profit  on  such  transfer  allocable  to  the  sale  of  tangibles 
was  properly  treated  as  a  part  of  Western’s  revenue  in 
computing  the  carrier’s  subsidy  requirements."4  With 
respect  to  intangibles  the  Board  reached  the  opposite  result, 
but  we  submit  that  it  did  so  upon  a  basis  not  authorized  by 
the  statute. 

The  Board  did  not  find  that  Western  “needed”  a  rate  of 
return  of  14.76%  in  1947  (supra,  p.  IS),  a  rate  more  than 
twice  the  rate  the  Board  itself  found  appropriate  for  other 
years.  The  Board  did  not  find  that  Western  “needed” 
roughly  half  a  million  dollars  more  than  the  amount  previ¬ 
ously  found  by  the  Board  to  be  sufficient  to  give  Western  a 
fair  rate  of  return.  The  Board  said  merely  that 

*  #  *  our  decision  not  to  include  the  net  profit  from  the 
sale  of  intangibles  was  reached  solely  because  we  are 
thus  seeking  to  encourage  improvement  of  the  air  route 
pattern  through  voluntary  route  transfers  by  other  air 
carriers.  In  other  words,  we  have  decided  not  to  offset 

The  Board  said  (J.A.  2fi4) : 

“Since  we  know  of  no  controlling  reason  why  the  carrier’s  need  should 
bo  duplicated  by  the  net  profit  from  the  sale  of  the  tangibles,  we  find  that 
this  amount  should  be  included  as  ‘other  revenue’  in  line  with  the  previous 
cases  relating  to  the  treatment  of  profit  from  the  sale  or  retirement  of  oper¬ 
ating  property  and  equipment.” 
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this  profit  against  the  carrier’s  need  because  we  are 
seeking  in  this  way  to  spur  the  development  of  a  self- 
sufficient  air  transport  industry  [J.  A.  265]. 

The  failure  of  the  Board  to  find  that  Western  needed  the 
additional  $447,000  is  not  a  mere  technical  defect.  For  no 
such  finding  could  be  sustained.  A  carrier’s  right  to  a 
subsidy  depends  upon  a  showing  of  its  “need.”  If  the 
carrier  is  on  a  service  rate,  there  is  no  question  of  subsidy 
and  no  problem  of  determining  need.  Only  when  a  carrier 
cannot,  despite  efficient  operation,  earn  a  fair  rate  of  return 
can  it  claim  support  from  the  public  treasury.  Thus,  if 
Western’s  operations  had  become  so  profitable  after  the 
transfer  that  its  total  income  for  the  period  obviated  the 
need  for  a  subsidy,  the  present  case  would  not  have  arisen. 

We  submit  that  Western  has  no  “need”  for  the  addi¬ 
tional  mail  pay  covering  the  profit  on  the  sale  of  the  cer¬ 
tificate.  The  Board’s  policy  of  encouraging  voluntary  route 
transfers — assuming  that  it  satisfies  the  public  interest 
standard  of  the  mail  pay  statute — does  not  establish  the 
“need”  of  the  transferring  carrier  to  receive  additional 
subsidy. 

There  is  no  showing  that  the  extra  subsidy  was  necessary 
to  induce  Western  to  make  the  transfer  of  Route  68.  Indeed, 
in  its  first  decision,  the  Board  flatly  found  that  (J.  A.  198- 
199): 

There  is  no  indication  in  the  record  that  had  Western 
been  certain  that  the  profit  it  would  realize  on  the  sale 
would  be  considered  “other  revenue”  it  would  not  have 
sold  the  route.  In  fact,  it  had  no  basis  for  believing 
otherwise  when  it  negotiated  the  sale. 

That  finding  has  not  been  repudiated.  The  Board  has 
simply  shifted  its  approach  from  the  statutory  test  of  need 
to  the  erroneous  policy  concept  that  having  allowed  Western 
a  “commercial  profit”  in  the  route  transfer  case,  it  should 
allow  it  to  “retain”  some  of  such  profit.  This  is  graphi¬ 
cally  illustrated  by  comparison  of  the  Board’s  language  in 
the  two  decisions: 
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First  Decision  ( J.  A.  198) 

We  cannot  accept  the  hypo¬ 
thesis ,  however,  that  read¬ 
justment  of  the  route  pat¬ 
tern  must  he  conditioned  on 
the  realization  of  profits  by 
need  carriers  from  such 
transactions,  which  they  will 
he  allowed  to  retain  regard¬ 
less  of  need,  nor  will  our  de¬ 
cision  of  this  issue  deter  vol¬ 
untary  adjustments  that  are 
justified  by  long  range  eco¬ 
nomic  considerations.  The 
incentive  of  a  carrier  wish¬ 
ing  to  dispose  of  a  route  or 
to  merge  is  to  correct  a  situa¬ 
tion  which  is  inimical  to  its 
best  interests,  such  as  the 
operation  of  an  uneconomi¬ 
cal  route  that  will  mitigate 
against  its  over  -  reaching 
self  -  sufficiency.  The  incen¬ 
tive  to  divest  itself  of  such 
a  route  should  he  reinforced 
hy  the  realization  that  sub¬ 
sidy  mail  pay  ivill  not  he 
forthcoming  to  perpetuate 
an  uneconomic  route  pattern. 
By  the  same  token,  the  in¬ 
centive  on  the  part  of  the  ac¬ 
quiring  carrier  will  be  to 
strengthen  its  route  system 
so  as  to  improve  its  earning 
power  and  its  over-all  posi¬ 
tion.  [Emphasis  added.] 


Ruling  on  Exceptions 

It  was  the  Board's  serious 
concern  in  the  Acquisition 
case  that  unless  Western 
were  allowed  a  “commercial 
profit”  from  the  then  pro¬ 
posed  transaction,  the  Board 
would  be  thwarting  the  im¬ 
provement  of  the  air  pattern 
through  voluntary  action  by 
the  carriers  *  *  *  If  we  now 
decided  to  deny  Western  the 
right  to  keep  any  part  of  the 
profit  permitted  in  that  case, 
we  would,  in  effect,  override 
the  considerations  which 
prompted  the  opinion  and 
destroy  the  possibility  of  the 
incentive  which  the  Board 
found  so  important.  In  or¬ 
der  to  avoid  the  danger  of 
confining  the  present  air  pat¬ 
tern  to  a  rigid  mold,  and  to 
continue  to  encourage  volun¬ 
tary  action  by  the  carriers, 
we  believe  that  the  incentive 
of  profit  which  may  be  de¬ 
rived  from  the  sale  of  a  route 
so  clearly  approved  in  the 
Acquisition  case  should  be 
preserved  here  [J.  A.  263] 
*  *  *  if  we  are  to  safeguard 
the  incentive  for  voluntary 
route  transfers,  we  cannot 
now  refuse  Western  the  right 
to  retain  at  least  some  por¬ 
tion  of  the  net  profit  from 
the  sale  of  Route  No.  68  [J. 
A.  264]  *  #  #  our  decision 
not  to  include  the  net  profit 
from  the  sale  of  intangibles 
was  reached  solely  because 
we  are  thus  seeking  to  en¬ 
courage  improvement  of  the 
air  route  pattern  through 
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voluntary  route  transfers  by 
other  air  carriers.  In  other 
words,  we  have  decided  not 
to  offset  this  profit  against 
the  carrier’s  need  because 
we  are  seeking  in  this  wag 
to  spur  the  development  of  a 
self-sufficient  air  transport 
industry  [J.  A.  265].  [Em¬ 
phasis  added.] 


The  Board’s  own  opinion  in  the  route  transfer  case  indi¬ 
cates  that  it  was  Western’s  critical  financial  situation  and 
its  desire  to  eliminate  a  route  not  adapted  to  its  long-term 
development  which  prompted  the  sale.  Moreover,  Western 
could  hardly  have  anticipated  that  the  Board  would  exclude 
the  profit  from  consideration  for  mail  pay  purposes.  The 
clear  warning  in  Chairman  Landis’  dissent  in  the  transfer 
case  that  the  transfer  profit  would  reduce  need  mail  pay 
went  unanswered  in  the  majority  opinion.  The  only  Board 
decision  that  had  dealt  with  the  question  up  to  that  time 
included  profits  on  the  sale  of  a  route  in  determining  the 
carrier’s  need.  Inland  Air  Lines,  Mail  Rates,  1  C.  A.  A. 
155,  162-163  (1939).  Thus  it  cannot  fairly  be  said  that 
Western  “needed”  this  extra  subsidy  even  in  the  special 
sense  that,  without  it,  the  carrier  would  not  have  sold  the 
route. 

Nor  is  there  any  basis  for  the  Board’s  theory  that  exclu¬ 
sion  of  such  profits  in  computing  mail  pay  is  required  to 
encourage  carriers  generally  to  effect  route  adjustments. 
In  the  first  place,  the  statutory  standard  of  the  need  “of 
each  such  air  carrier”  seemingly  precludes  basing  a  par¬ 
ticular  carrier’s  need  for  additional  subsidy  on  the  belief 
that  the  general  policy  of  giving  such  subsidy  would  en- 

25  Chairman  Landis  pointed  out  in  his  dissenting  opinion  that  “under  any 
theory”  the  $1,500,000  was  “revenue  under  section  406(h)  of  the  Civil 
Aeronautics  Act  which  the  Board  must  take  into  consideration  in  fixing  any 
need  rate.  The  Board  thus  must  in  the  last  analysis  charge  the  subsidy  that 
Western  will  get  and  upon  which  it  must  depend  with  that  amount,  so  that  in 
the  end  Western’s  acquisition  of  $1,500,000  becomes  only  a  temporary  ad¬ 
vance  against  future  subsidy  payments.  ”  8  C.AJB.  344-345. 


25 


► 


► 


i- 


► 


*■ 

► 


*■ 

► 


► 


♦ 

► 

> 

► 

► 

. 

► 

► 

*■ 


courage  other  carriers  to  effect  similar  transactions.  More 
over,  the  Board’s  experience  in  this  field  does  not  suggest 
that  carriers  would  refrain  from  making  route  adjust¬ 
ments  in  the  absence  of  additional  subsidy.  On  the  con¬ 
trary,  the  only  major  airline  acquisition  during  the  period 
1947-1951 — the  purchase  of  American  Overseas  Airlines  by 
Pan  American — was  consummated  on  the  basis  of  approxi¬ 
mate  book  value,  and  raised  no  issue  as  to  profit  on  intan¬ 
gibles.  North  Atlantic  Route  Transfer  Case,  11  C.  A.  B. 
676  (1950)  affirmed  184  F.  2d  (66  C.  A.  2),  certiorari  de¬ 
nied,  340  U.  S.  941.  In  its  first  (and  we  think  correct)  de¬ 
cision  in  the  present  case  the  Board,  after  reviewing  the 
North  case,  stated  that 

Since  the  price  paid  by  Pan  American  for  the  proper¬ 
ties  approximated  their  book  value,  it  appears  that 
there  were  sufficient  incentives  to  negotiate  this  trans¬ 
action  on  the  part  of  both  parties  which  outweighed  the 
consideration  of  a  profit.  It  does  not  appear,  therefore, 
that  the  profit  motive  is  such  a  necessary  consideration 
for  the  accomplishment  of  route  transfers  or  mergers 
as  Western  would  have  us  believe  [J.  A.  199] . 26 

The  Board  has  adequate  authority  to  encourage  route 
transfers  through  its  other  powers  under  the  Act.  The 
Act  requires  that  operating  expenditures  must  meet  the 
standard  of  “honest,  economical  and  efficient  manage- 


it  should  be  noted  that  whatever  significance  the  granting  of  additional 
subsidies  may  have  once  had  as  a  means  of  encouraging  route  transfers,  it 
appears  to  be  of  diminishing  importance.  For  current  airlines  operations 
are  such  that  an  increasing  number  of  carriers  are  shifting  from  a  need  to 
a  service  basis  as  they  achieve  self  sufficiency,  and  subsidy  can  only  be  used 
to  encourage  route  transfers  as  long  as  a  carrier  is  on  a  “need”  rate. 

The  “big  four” — Eastern,  American,  United  and  T.W.A — have  been  on  a 
final  service  rate  effective  since  January  1,  1951.  American  Airlines  et  al, 
Mail  Rales,  Docket  2849  et  al,  Order  E  5715,  September  19,  1951.  Capital 
Airlines  and  Delta  Airlines  have  been  on  final  service  rates  effective  since 
October  1,  1951.  Capital  Airlines,  Mail  Rates,  Docket  5143,  Order  E-5956, 
December  19,  1951;  Delta  Airlines .  Mail  Rates,  Docket  5146,  Order  E-6181, 
March  5,  1952.  Show  cause  orders  proposing  final  service  rates  for  Braniff 
Airways’  domestic  operations  and  for  Western  and  National  were  recently 
issued  by  the  Board,  Braniff  Airways,  Mail  Rates,  Docket  5142,  Order  E-6257, 
March  26,  1952;  Western  Airlines,  Mail  Rates,  Docket  5148,  Order  E-6295, 
April  7,  1952 ;  National  Airlines ,  Mail  Rates,  Docket  3037  et  al,  Order  E-6344, 
April  21,  1952. 
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menl”  Retention  of  a  route  not  economically  adapted  to 
the  carrier’s  operations  constitutes  a  failure  of  “econom¬ 
ical  and  efficient”  management  just  as  much  as  operation 
of  excessive  flights,57  retention  of  more  planes  than  the 
carrier’s  operations  properly  require, 5S  or  unnecessarily 
high  maintenance  charges.*9  The  Board  has  reduced  mail 
subsidy  payments  to  take  account  of  the  foregoing  man¬ 
agement  inefficiencies.  There  is  no  reason  why  similar 
adjustments  in  mail  pay  cannot  and  should  not  be  made 
with  respect  to  uneconomical  routes  that  a  carrier  refuses 
to  relinquish. 

We  think  the  Board’s  first  decision  in  this  case  furnishes 
the  complete  refutation  of  its  present  view.  In  answer  to 
Western’s  argument  that  inclusion  of  the  profit  as  “other 
revenue”  would  adversely  affect  carriers’  incentives  vol¬ 
untarily  to  adjust  route  patterns,  the  Board  stated: 

The  incentive  of  a  carrier  wishing  to  dispose  of  a 
route  or  to  merge  is  to  correct  a  situation  which  is 
inimical  to  its  best  interests,  such  as  the  operation  of 
an  uneconomical  route  that  will  mitigate  against  its 
overreaching  self-sufficiencv.  The  incentive  to  divest 
itself  of  such  a  [uneconomical]  route  should  be  re¬ 
inforced  by  the  realization  that  subsidy  mail  pay  will 
not  be  forthcoming  to  perpetuate  an  uneconomic  route 
pattern  [J.  A.  198]. 

Indeed,  the  Board’s  settled  policy  to  “reduce  the  extent 
of  their  [carriers’]  dependence  upon  compensation  from 
the  Government”  30  requires  such  a  result. 

In  the  route  transfer  case  Western  took  the  position 
before  the  Board  that  it  could  no  longer  operate  Route  68 
efficiently  unless  it  went  into  the  transcontinental  field  and 
acquired  additional  equipment  which  it  was  not  in  a  posi¬ 
tion  to  acquire.  Under  those  circumstances,  continued 

•'Capital  Airlines,  Inc.,  Mail  Rates,  10  C.A.B.  703,  710  (1949). 

28  In  the  instant  ease  Western  “moved  quickly”  to  reduce  the  size  of  its 
fleet  of  DC  4  aircraft  following  a  “rapid  drop  in  traffic  volume”  in  the  fall 
and  winter  of  1946-1947  (J.A.  63-64). 

20  Northeast  Airlines,  Inc.,  Mail  Rates.  9  C.A.B.  291,  296-304  (194S). 

39  Pan  American-Gracc  Airways,  Mail  Rates,  3  C.A.B.  550,  5S9  (1942). 
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retention  of  the  route  by  Western  would  itself  have  con¬ 
stituted  a  failure  of  “economical  and  efficient”  manage¬ 
ment. 

The  Board  also  can  effect  desirable  changes  in  the 
route  pattern  through  its  power  under  Section  401(h)  to 
“alter,  amend,  modify  or  suspend”  any  certificate,  in  whole 
or  in  part,  “if  the  public  convenience  and  necessity  so 
require.”  The  Board  has  exercised  such  power  in  several 
recent  cases.;il  Furthermore,  appropriate  mergers  and 
consolidations,  which  the  Board  has  not  hesitated  to  sug¬ 
gest  in  the  past,32  afford  another  method  of  accomplishing 
route  alterations.33  That  the  carriers  themselves  recog¬ 
nize  the  desirability  of  such  combinations  is  seen  in  merg¬ 
ers  recently  proposed.34 

We  submit  that  the  Board  had  no  basis,  evidentiary  or 
otherwise,  for  a  conclusion  that  Western  needed  the  addi¬ 
tional  subsidy  of  $447,000,  and,  as  pointed  out  supra ,  the 
Board  did  not  in  terms  draw  anv  such  conclusion.  The 
Board  has  ample  statutory  power  to  insure  that  appropriate 
changes  in  the  route  structure  will  be  effected.  It  has  no 
power  to  effect  such  results  by  award  of  “need”  mail  pay  in 
excess  of  carriers’  needs,  and  in  violation  of  statutory 
standards. 

31  Order  Xo.  E-6063,  January  29,  1952,  pending  on  review  sub  nom  United 

Airlines  v.  Civil  Aeronautics  Board,  (C.A.  7,  Case  Xo.  10567)  ;  Order  Xo. 
E-5702,  September  14,  1951,  pending  on  review  sub  nom  United  Air  Lines  v. 
Civil  Aeronautics  Board,  (C.A.  7,  Case  Xo.  10544)  ;  Order  Xo.  E-6040,  Janu¬ 
ary  17,  1952,  pending  on  review  sub  nom  Western  Air  Lines  v.  Civil  Aeronau¬ 
tics  Board,  (C.A.  9,  Case  Xo.  13245).  , 

32  See  the  Board’s  order  to  show  eause  of  October  23,  1951,  suggesting  the 
combination  of  Continental  Air  Lines  and  Mid-Continent  Airlines.  Order  Xo. 
E-5S03,  Docket  Xo.  5173.  The  proceeding  was  dismissed  following  the  pro¬ 
posed  voluntary  merger  of  Braniff  and  Mid-Continent.  Order  E-6107;  see 
infra  n.  34. 

33  A  comment  in  60  Yale  Law  Journal  1196.  1213-1217  (1951)  suggests  a 
possible  merger  program  for  the  airlines. 

34  These  have  included  the  mergers  of  Braniff  and  Mid-Continent,  Capital 
and  Xortliwest,  Xational  and  Colonial,  and  Delta  and  Xortheast.  American 
Aviation,  Vol.  15,  Xo.  38.  p.  15  (February  18,  1952). 
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CONCLUSION 

For  the  foregoing  reasons  the  orders  of  the  Board 
should  be  modified  to  reduce  Western’s  mail  pay  in  the 
amount  of  $447,000. 

Respectfully  submitted, 

Newell  A.  Clapp, 

Acting  Assistant  Attorney  General. 

Daniel  M.  Friedman, 

Special  Assistant  to  the 
Attorney  General. 

Department  of  Justice, 
Washington  25,  D.  C. 

Roy  C.  Frank, 

Solicitor. 

Arne  C.  Wiprud, 

Associate  Solicitor. 

Frederick  E.  Batrus, 

Assistant  Solicitor. 

Eugene  J.  Brahm, 

Chief ,  Air  Mail  Section. 
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Washington  25,  D.  C. 

Attorneys  for  Petitioners. 
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Initial  Statement. 

This  brief  will  serve  as  a  reply  to  the  brief  of  the 
Postmaster  General,  Petitioner,  in  Case  No.  11,259,  and 
the  brief  of  Civil  Aeronautics  Board,  Respondent,  in  Case 
No.  11,324,  both  of  which  cases  involve  petitions  for  re¬ 
view  of  the  same  Order  of  the  Civil  Aeronautics  Board 
concerning  the  mail  compensation  fixed  for  Western  Air 
Lines,  Inc.,  Petitioner  in  Case  No.  11,324. 
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The  arguments  of  the  Postmaster  General  in  support  of 
his  claim  that  Western’s  compensation  for  transporting 
mail  during  the  period  at  issue  should  have  been  even  less 
than  the  amount  fixed  by  the  Board  appear  to  involve 
three  main  points.  One  is  that  mail  compensation  must 
be  based  on  need.  The  second  is  that  the  “all  other  reve¬ 
nue”  of  an  air  carrier,  which  the  Board  is  allowed  to 
consider  in  fixing  the  rate  of  compensation  for  transport¬ 
ing  mail,  means  all  income ,  regardless  of  the  source  and 
regardless  of  the  relationship  to  air  transportation.  The 
third  point  is  that  the  term  “shall  take  into  consideration/’ 
as  used  in  Section  406  with  respect  to  “all  other  revenue/’ 
makes  it  mandatory  that  all  of  the  other  revenue  of  the 
carrier  be  used  in  reduction  of  the  mail  compensation  fixed 
by  the  Board. 

The  Board’s  argument  against  Western’s  position  like¬ 
wise  appears  to  be  based  on  three  points.  One  is  that  the 
mail  rate  is  composed  of  two  elements,  first,  compensation 
for  transporting  the  mail,  or  the  so-called  “service’’  rate, 
and,  second,  a  subsidy  to  cover  the  cost,  less  other  revenue, 
of  maintaining  and  developing  air  transportation,  or  the 
so-called  “need”  rate.  The  second  point  is  that  the  “all 
other  revenue”  which  the  Board  may  consider  does  not 
mean  all  income  of  the  carrier,  but  does  include,  in  addi¬ 
tion  to  revenue  from  passengers  and  express,  income  de¬ 
rived  from  activities  incidental  and  related  to  air  carrier 
operations.  The  third  point  is  that  profit  from  a  col¬ 
lateral  activity  may  be  used  to  offset  the  mail  compensa¬ 
tion  even  though  losses  from  the  same  activity  would  not 
be  underwritten  by  means  of  increasing  the  mail  com¬ 
pensation. 

The  points  urged  by  the  Postmaster  General  and  the 
Board  will  be  dealt  with  in  this  brief  under  three  headings. 


The  first  will  point  out  the  inaccuracy  of  both  the  Post¬ 
master  General’s  and  the  Board’s  conception  of  the  ele¬ 
ments  that  go  into  mail  compensation,  which  involves  the 
proper  interpretation  of  the  word  “need.”  The  second 
will  draw  out  the  fallaciousness  of  both  the  Postmaster 
General’s  and  the  Board’s  interpretation  of  the  meaning 
of  “all  other  revenue.”  The  third  will  show  why  the 
term  “shall  take  into  consideration,”  used  in  Section  406, 
is  not  mandatory  as  claimed  by  the  Postmaster  General, 
but  discretionary  as  conceded  by  the  Board. 

In  addition,  the  Board's  reply  to  Western’s  position 
concerning  the  proper  starting  date  for  fixing  the  mail 
compensation  and  the  proper  method  of  allowing  for  in¬ 
come  tax  will  be  considered  briefly. 

I. 

The  Postmaster  General  and  the  Board  Have  Miscon¬ 
strued  the  Meaning  of  the  Word  “Need”  in  Sec¬ 
tion  406(b). 

Both  the  Postmaster  General  and  the  Board  have  con¬ 
cluded  that  Section  406  provides  for  two  distinct  types  of 
mail  rate — a  “service”  rate  and  a  “need”  rate.1  The 
theory  seems  to  be  that  the  “service”  rate  is  simply  the 
fair  and  reasonable  compensation  for  carrying  the  mail 


JOn  page  13  of  his  brief  the  Postmaster  General  says: 

“  ‘Service’  payments  are  intended  to  provide  the  carrier  with 
fair  compensation  for  carrying  the  mail,  and  supposedly  con¬ 
tain  no  subsidy  elements.  A  ‘need’  rate,  on  the  other  hand, 
bears  no  relationship  to  the  carrier’s  services  in  carrying  the 
mail,  but  is  an  acknowledged  subsidy  to  maintain  the  carrier 
as  an  efficient  going-concern.” 

On  page  2  of  its  brief  the  Board  states: 

“Mail  rates  which  are  considered  to  embody  subsidy  pay¬ 
ments  are  generally  referred  to  in  the  industry  as  ‘need’  rates, 
whereas  mail  rates  which  represent  only  just  compensation  for 
transporting  the  mail  are  called  ‘service’  or  ‘compensatory’ 
rates.” 
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which  every  air  carrier  is  entitled  to  receive  no  matter 
how  much  profit  it  may  derive  from  its  over-all  operation. 
The  “need’’  rate  appears  to  be  sheer  subsidy  or  gratuitous 
deficit  financing. 

A.  Section  406  Provides  for  Only  One  Type  of  Mail  Rate. 

Section  406  does  not  contemplate  two  types  of  an  air 
mail  rate.  Stripped  down  to  the  essentials  pertinent  to  this 
case,  the  section  reads: 

“Authority  to  Fix  Rates. 

Sec.  406(a).  The  Board  is  *  *  *  directed 

*  *  *  to  fix  *  *  *  the  fair  and  reasonable 

rates  of  compensation  for  the  transportation  of  mail 
by  aircraft  *  *  *. 

Rate-Making  Elements. 

“(b)  *  *  *  in  determining  the  rate  in  each 

case,  the  Board  shall  take  into  consideration,  among 
other  factors  *  *  *  the  need  of  each  such  air 

carrier  for  compensation  for  the  transportation  of 
mail  *  *  *  and ,  together  with  all  other  revenue 

of  the  air  carrier,  to  enable  such  air  carrier  *  *  * 

to  maintain  and  continue  the  development  of  air 
transportation  *  *  *.”2 

The  section  provides  for  only  one  type  of  rate  for  the 
transportation  of  mail  by  aircraft — fair  and  reasonable 
compensation.  The  Board  is  not  permitted  to  fix  a  rate 
that  pays  less  than  this  and  is  not  empowered  to  fix  a 
rate  that  pays  more.  There  is  no  provision  for  a  “need” 
rate,  as  the  Board  and  the  Postmaster  General  use  that 
expression. 

2Emphasis  in  quoted  material  added  throughout  unless  otherwise 
noted. 
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At  the  present  time  the  Big  Four  (American,  United, 
TWA  and  Eastern)  receive  mail  compensation  at  the  rate 
of  45 6  per  mail  ton  mile,  which  frequently  is  referred  to 
by  the  Board  as  a  “service”  rate.  Western  and  five  other 
carriers  have  a  present  mail  rate  of  53^  per  mail  ton 
mile,  which  likewise  is  labeled  by  the  Board  as  a  “service” 
rate.  In  1951  Los  Angeles  Airways,  a  mail  operation 
by  helicopter,  was  paid  $8.96  per  mail  ton  mile  as  a 
“service”  rate  and  Helicopter  Air  Service  (New  York), 
likewise  a  mail  operation  by  helicopter,  was  paid  $15.78 
per  mail  ton  mile  under  a  “service”  rate  category.3 

If,  as  claimed  by  the  Board  and  the  Postmaster  Gen¬ 
eral,  Section  406  provides  for  two  types  of  rate  for  the 
transportation  of  mail  by  aircraft,  rather  than  simply  one 
fair  and  reasonable  rate,  it  is  difficult  to  reconcile  reason¬ 
ing  that  says  that  a  “service”  rate  is  45c  a  mail  ton 
mile  for  a  group  of  four  carriers,  53<f  a  mail  ton  mile 
for  another  group  of  six  carriers,  $8.96  a  mail  ton  mile 
for  one  carrier  and  $15.78  a  mail  ton  mile  for  still  an¬ 
other  carrier.  Were  both  a  “service”  rate  and  a  “need” 
rate  permitted  the  average  layman  would  be  inclined  to 
think  that  if  45d  represents  a  fair  and  reasonable  service 
or  compensatory  rate  for  one  carrier,  $15.78  for  another 
carrier  would  be  slightly  tainted  with  a  gratuity. 


3The  data  concerning  the  two  helicopter  carriers  are  included  in 
the  Appendix  to  “Civil  Aeronautics  Board  Administrative  Separa¬ 
tion  of  Subsidy  from  Total  Mail  Payments  to  Domestic  Air  Car¬ 
riers”  published  by  the  Board  on  September  28,  1951.  On  page 
16  of  the  brochure  this  statement  is  found : 

" Helicopter  Carriers.  Since  mail  is  the  only  significant  class 
of  traffic  carried,  it  has  been  assumed  for  the  purpose  of  this 
report  that  the  operations  of  both  the  helicopter  carriers  will 
be  limited  to  the  carriage  of  mail  through  the  fiscal  year  1953 
and  all  of  the  payments  to  these  carriers  have  therefore  been 
regarded  as  service  ma'd  compensation.” 


Western  agrees  that  both  the  45 6  rate  for  the  Big 
Four  and  the  $15.78  rate  for  Helicopter  Air — widely  sep¬ 
arated  though  they  be — provide  only  for  fair  and  reason¬ 
able  compensation  with  no  element  of  subsidy.  But  Wes¬ 
tern  does  not  agree  with  the  utterly  inconsistent  philosophy, 
embraced  by  the  Board  and  endorsed  by  the  Postmaster 
General,  that  two  distinct  and  unrelated  rates  are  tolerable 
to  the  act. 

B.  The  Word  “Need”  in  Section  406  Does  Not  Contemplate 

a  Subsidy. 

The  second  point  illuminated  by  the  skeletal  version  of 
Section  406  is  that  the  word  “need'’  as  used  in  subsection 
(b)  does  not  and  cannot  signify  a  subsidy  as  claimed  by 
the  Postmaster  General  and  the  Board.  This  declaration 
is  clear  from  the  section  itself,  and  is  affirmed  by  the  very 
arguments  advanced  by  the  Postmaster  General  and  the 
Board. 

The  word  ‘"need”  refers  to  the  word  “compensation.” 
The  word  “compensation"  refers  without  the  slightest  dis¬ 
crimination,  first,  to  the  transportation  of  mail,  and,  sec¬ 
ond,  to  the  maintenance  and  development  of  air  trans¬ 
portation.  If  need  for  compensation  for  the  maintenance 
and  development  of  air  transportation  connote  a  subsidy, 
then  need  for  compensation  for  the  transportation  of  mail 
likewise  must  connote  a  subsidy. 

If  it  be  true  that  there  must  be  a  real  need  for  com¬ 
pensation  to  maintain  and  continue  the  development  of  air 
transportation  before  the  Board  can  include  in  a  carrier’s 
mail  rate  the  cost  of  that  service,  then  the  same  need 


necessarily  would  have  to  be  proved  before  the  cost  of 
transporting  the  mail  could  be  included  in  the  rate.  Car¬ 
rying  that  reasoning  to  its  logical  conclusion,  any  carrier 
that  had  sufficient  income  to  make  a  profit  without  receiv¬ 
ing  compensation  for  transporting  the  mail  would  not  be 
entitled  to  any  mail  compensation.  Still,  Section  406  makes 
it  mandatory  upon  the  Board  to  fix  a  fair  and  reasonable 
rate  of  compensation,  and  both  the  Board  and  the  Post¬ 
master  General  appear  to  be  in  agreement  that  even  the 
wealthiest  carrier  is  entitled  to  a  “service'’  rate,  whatever 
that  may  be,  for  transporting  the  mail.4 

C.  Two  Separate  Rate-making  Elements  Do  Not  Create  Two 

Separate  Types  of  Rate. 

No  supporting  groundwork  for  two  separate  types  of 
mail  rate  is  found  in  the  fact  that  the  fair  and  reasonable 
rate  of  compensation  for  the  transportation  of  mail,  which 
Section  406(a)  directs  the  Board  to  fix,  includes  as  a  rate¬ 
making  element,  in  response  to  the  provisions  of  Section 
406(b),  the  need  of  the  carrier  for  compensation  for  the 
transportation  of  mail,  plus  the  need  for  compensation  to 
enable  the  carrier  to  maintain  and  continue  the  develop¬ 
ment  of  air  transportation. 

The  Congressional  wisdom  of  encouraging  air  carriers 
to  provide  complete  air  transportation — the  carriage  of 


4According  to  the  Board’s  Recurrent  Report  of  Financial  Data 
for  the  12  months  ending  December  31,  1951,  during  the  calendar 
year  1951  Eastern  Air  Lines  enjoyed  a  net  profit  after  taxes  of 
$6,989,223.00.  During  the  same  period  Eastern  received  as  com¬ 
pensation  for  transporting  mail  a  total  of  only  $2,244,575.00. 


persons  and  property  as  well  as  mail — by  including-  in  the 
fair  and  reasonable  rate  of  compensation  for  the  trans¬ 
portation  of  mail  the  cost  (need),  less  the  passenger  and 
express  revenue,  of  maintaining  and  continuing  the  de¬ 
velopment  of  air  transportation  is  spot-lighted  by  the 
different  mail  rates  noted  in  this  brief.  If  Helicopter 
Air  Service  had  been  maintaining  complete  air  transpor¬ 
tation  in  1951,  its  “service”  rate  most  certainly  would 
have  been  a  good  deal  less  than  $15.78  per  mail  ton  mile. 
If  the  Big  Four  were  carrying  only  mail,  their  “service” 
rate  of  45c  per  mail  ton  mile  would  be  a  great  deal  more. 
The  reason  for  this  is  that  by  adding  the  required  facili¬ 
ties,  both  in  the  air  and  on  the  ground,  for  handling  and 
carrying  passengers  and  express,  unit  costs  are  lowered 
and  overhead  is  spread  wider.  But  in  every  instance, 
whether  the  rate  be  45c  per  mail  ton  mile  or  $15.78  per 
mail  ton  mile,  the  compensation  is  no  more  nor  less  than 
fair  and  reasonable  and  the  government  receives  full  value 
for  its  money. 

It  is  right  and  onlv  fair  that  the  maintenance  element 
going  into  the  fair  and  reasonable  rate  of  compensation 
for  the  transportation  of  mail,  involving  the  cost  (need) 
of  maintaining  and  continuing  the  development  of  air 
transportation,  should  be  calculated  after  taking  into  con¬ 
sideration  the  anticipated  revenue  from  passenger  and 
express  tariffs,  since  that  revenue  is  derived  from  and 
solely  because  of  the  maintenance  and  development  of  air 
transportation. 
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It  is  right  and  only  fair  that  the  element  of  cost  (need) 
for  the  transportation  of  mail  alone  should  not  be  sub¬ 
jected  to  an  offset  by  any  other  revenue  for  the  well- 
armored  reason  that  no  other  revenue  can  be  derived  from 
the  facilities  useful  only  in  connection  with  the  transpor¬ 
tation  of  mail,  as  witness  the  transportation  of  mail  by 
/ 

helicopters. 

Thus  it  is  that  the  government  is  required  to  pay  a 
fair  and  reasonable  rate  of  compensation,  including  the 
cost  of  both  elements  with  one  cost  element  being  subject 
to  reduction  by  revenue  from  passenger  and  express 
tariffs,  even  though  the  carrier  might  receive  income  from 
other  sources,  such  as  restaurants  and  slot  machines  or 
oil  wells  or  nonrecurring  profits  from  the  sale  of  capital 
assets,  sufficient  to  pay  all  of  its  costs,  plus  a  handsome 
profit.  Otherwise,  the  government  would  be  receiving 
something  for  nothing — the  transportation  of  mail  and 
the  maintenance  and  development  of  air  transportation 
for  which  it  is  required  by  law  to  pay  a  fair  and  reason¬ 
able  rate  of  compensation. 

No  matter  what  definition  may  be  assigned  to  the  word 
“need,”  as  used  in  the  section,  the  Board  cannot  employ 
it  to  produce  anything  more  or  anything  less  than  a  just 
and  reasonable  rate  of  compensation.  The  illogical  and 
repugnant  theory  espoused  by  both  the  Board  and  the 
Postmaster  General  cannot  be  reconciled  with  the  plain 
mandate  of  the  section. 
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IL 

The  “All  Other  Revenue”  of  a  Carrier  Which  the 
Board  Is  Required  to  Consider  in  Fixing  a  Mail 
Rate  Does  Not  Include  Income  From  Collateral  or 
Incidental  Activities. 

A.  Both  the  Board  and  the  Postmaster  General  Have  Dis¬ 
torted  the  Meaning  of  “All  Other  Revenue.” 

Evidently  the  Postmaster  General  has  reached  the  con¬ 
clusion  that  the  “all  other  revenue”  which  the  Board  is 
called  upon  to  consider  under  Section  406  means  all  income, 
regardless  of  source.5  Against  this  extreme  the  Board 
seems  to  have  concluded  that  “all  other  revenue”  means 
only  income  from  activities  incidental  and  related  to  air 
carrier  operations.6 


5On  page  21  of  his  brief  the  Postmaster  General  notes: 

“Moreover,  it  is  evident  that  the  carrier’s  actual  need  can 
be  determined  only  by  a  comparison  of  its  actual  income  from 
all  sources,  with  the  amount  of  income  determined  by  the 
Board  to  be  sufficient  o  enable  the  carrier  to  perform  its 
transportation  functions  properly  and  to  receive  a  fair  return 
on  its  investment.” 

It  may  be.  however,  that  the  Postmaster  General  is  prepared  to 
concede  that  “all  other  revenue”  does  not  mean  quite  all  income 
from  all  sources,  as  the  following  quotation  taken  from  pages  16 
and  17  of  his  brief  does  not  square  with  the  above  quotation: 

“Once  it  be  determined  that  certain  income  does  constitute 
‘other  revenue’ — as  the  Board  found  in  this  case — such  income 
must  be  offset ;  it  cannot  be  disregarded  because  of  its  source.” 

6This  statement  is  found  on  page  7  of  the  Board’s  brief : 

“The  Board  consistently  has  interpreted  the  phrase  ‘all 
other  revenue’  contained  in  section  406(b)  of  the  Act  as 
permitting  the  offsetting  against  a  carrier’s  need  for  mail 
pay  of  all  revenues  derived  from  activities  incidental  and 
related  to  air  carrier  operations .” 

And  again  on  page  13: 

“Section  406(b)  of  the  Act  directs  the  Board  in  fixing 
mail  rates  to  consider,  among  other  factors,  the  ‘need’  of  the 


Either  “all  other  revenue”  means  every  dollar  of  in¬ 
come  that  an  air  carrier  derives,  whatever  the  source, 
which  appears  to  be  the  Postmaster  General’s  philosophy, 
or  it  means  something  less  than  all  income.  If  the  term 
mean  something  less  than  all  income,  and  this  is  the  very 
obvious  meaning,  it  remains  only  to  be  determined  where 
Congress  intended  to  locate  the  dividing  line,  on  one  side 
of  which  revenue  may  (not  must)  be  used  in  reduction  of 
the  compensation  for  the  transportation  of  mail  and  on  the 
other  side  of  which  it  may  not  be  applied  as  an  offset. 

In  its  opening  brief,  under  the  caption,  “The  ‘All  Other 
Revenue’  Is  Confined  to  Revenue  From  Passengers  and 
Property,”  commencing  on  page  20  and  running  through 
page  31,  Western  took  the  position  that  “all  other  reve¬ 
nue,”  as  used  in  the  section,  is  limited  to  revenue  derived 
from  the  transportation  of  persons  and  property.  That 
argument  will  not  be  repeated,  but  the  illogicalness  and 
untenability  of  the  interpretation  of  the  phrase  adopted 
by  the  Board,  and  the  almost  fantastic  definition  of  the 
term  apparently  urged  by  the  Postmaster  General,  will  be 
spotlighted. 

carrier  for  mail  pay  in  the  light  of  ' all  other  revenue  of  the 
air  carrier’  (emphasis  added).  The  Board  has  never  held 
that  all  revenues,  regardless  of  their  source,  are  to  be  offset 
against  need  for  mail  pay.  On  the  contrary,  in  determining 
‘need’  rates,  the  Board  uniformly  has  considered  as  being  sub¬ 
ject  to  offset  against  a  carrier's  need  only  that  revenue  or 
income  which  ‘generally  derives  its  being  from  the  operation 
of  the  air  carrier  under  its  certificate  of  public  convenience 
and  necessity’  and  ‘where  the  activity  from  which  the  income 
arose  is  related  to  the  air  carrier  functions.’  (J.A.  193.) 
All  such  income  is  subject  to  being  offset  ‘unless  the  carrier 
clearly  establishes  that  the  revenue  producing  activity  is  en¬ 
tirely  separate  and  apart  from  its  air  carrier  activities’  (J.A. 
193).”  (Emphasis  included.) 
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B.  The  Meaning  of  “Revenue’’  in  Section  1002  Limits  the 

Meaning  as  Used  in  Section  406. 

Perhaps  the  principal  support  to  Western’s  interpreta¬ 
tion  and  the  most  telling  answer  to  the  Board’s  position  is 
found  in  the  meaning  of  the  word  '‘revenue”  as  used  in 
Section  1002(e)(5),  which  is  quoted  in  Appendix  B  of 
Western’s  opening  brief.  There  the  word  refers  specifi¬ 
cally  and  solely  to  proceeds  derived  from  the  transporta¬ 
tion  of  property,  other  than  mail,  and  persons. 

The  word  "revenue"  appears  only  in  Sections  406  and 
1002.  Congress  could  not  have  intended  to  use  the  word 
in  one  sense  in  Section  1002  and  in  an  entirely  different 
sense  in  Section  406.  If,  in  drafting  Section  406,  Con¬ 
gress  had  had  in  mind  "income  from  all  sources”  or  "in¬ 
come  derived  from  activities  incidental  and  related  to  air 
carrier  operations,”  it  would  have  been  easy  to  use  lan¬ 
guage  that  would  have  been  clear  and  language  that  would 
not  have  been  in  conflict  with  the  precise  meaning  of  the 
word  “revenue”  as  used  in  Section  1002. 

C.  Only  Revenue  Which  Is  Subject  to  Reasonable  Forecast 

May  Be  Considered. 

Section  406  contemplates  that  the  air-mail  rate  will  be 
fixed  prospectively  (Trails continental  and  Western  Air  v. 
Civil  Aeronautics  Board,  83  App.  D.  C.  358,  169  F.  2d 
893,  Aft.  336  U.  S.  601).  Thus,  income  which  is  sus¬ 
ceptible  of  being  forecast  is  the  only  possible  type  of 
income  which  could  be  considered  by  the  Board  with  any 
degree  of  intelligence  and  fairness  as  a  factor  in  reduc¬ 
tion  of  the  fair  and  reasonable  rate  of  compensation  for 
the  transportation  of  mail. 
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Revenue  derived  from  the  transportation  of  persons 
and  property  is  the  only  type  of  income  which  can  be  fore¬ 
cast  by  the  Board  with  any  certainty  and  within  range 
of  fairness,  since  all  certificated  air  carriers  are  required 
to  carry  passengers  and  property  in  addition  to  mail  (Sec¬ 
tion  404(a)),  except  those  carriers  that  have  certificates 
limiting  their  operation  to  the  transportation  of  mail  alone 
or  property  alone. 

Income  which  may  be  derived  from  collateral  sources, 
such  as  the  operation  of  slot  machines,  restaurants  or 
canteens,  cannot  be  predicted  by  the  Board  with  any  cer¬ 
tainty  or  any  fairness.  One  very  simple  reason  for  this 
is  that  no  airline  ir  required  by  its  certificate  to  operate 
slot  machines  or  restaurants  or  canteens  and  is  at  liberty, 
where  the  state  law  permits,  to  commence  or  discontinue 
such  activities  at  will.  Another  reason  is  that  the  Board 
is  not  expert  in  the  field  of  slot  machines,  restaurants 
and  canteens,  as  it  is  in  the  field  of  air  transportation. 

By  the  same  token,  a  non-recurring,  sporadic  capital 
gain  (or  loss)  resulting  from  the  sale  of  a  vacant  lot  pur¬ 
chased  at  one  time  in  anticipation  of  the  construction  of 
a  ticket  office  or  the  sale  of  antiquated  equipment  or 
the  sale  of  a  route  certificate,  cannot  possibly  be  antici¬ 
pated  in  advance  with  any  degree  of  fairness  either  to 
the  carrier  or  the  Post  Office  Department.  If  Western 
had  not  had  an  application  to  fix  its  mail  rate  pending 
at  the  time  it  sold  its  Los  Angeles-Denver  route  and 
the  related  equipment  to  United  Air  Lines,  the  principal 
point  of  issue  dollarwise  on  this  review  would  not  have 
been  an  issue  below.  The  filing  date  of  a  mail  rate 
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application  should  not  be  used  as  a  roulette  number  to 
determine  what  is  and  what  is  not  “revenue”  within  the 
meaning  of  the  Act. 

During  any  period  projected  into  the  future  every 
certificated  air  carrier,  except  the  few  holding  limited 
certificates,  is  certain  to  derive  some  revenue  from  the 
transportation  of  passengers  and  property — the  only  vari¬ 
ance  being  the  volume — and  the  Board  members  being 
experts  in  air  transportation  are  qualified  to  estimate  the 
revenue  from  these  two  sources.  It  would  be  utterly 
impossible  to  estimate  with  any  accuracy  or  fairness  the 
amount  of  income  (or  loss)  which  any  carrier  might  de¬ 
rive  during  any  period  in  the  future,  short  or  long,  from 
the  sale  of  antiquated  or  obsolete  equipment,  and  the  sale 
of  a  route,  or  the  sale  of  any  other  capital  asset.  The 
obvious  reason  for  this  is  that  no  one  could  possibly  anti¬ 
cipate  when  or  whether  a  carrier  might  sell  a  route  or 
any  other  capital  asset,  including  Hying  equipment,  even 
though  it  be  known  that  sometime  in  the  future  every  air¬ 
plane  is  bound  to  wear  out  or  become  obsolete  to  the  point 
that  it  must  be  replaced  and  presumably  at  that  time 
sold  or  junked. 

On  this  point  it  is  well  to  note  that  the  profit  (if 
any)  from  the  sale  of  a  capital  asset  is  accorded  a  differ¬ 
ent  income  tax  treatment  if  held  for  six  months.  In 
guessing  at  the  amount  of  other  income  an  air  carrier 
might  derive  from  the  sale  of  capital  assets,  would  the 
Board  guess  that  those  assets  would  be  held  less  than 
six  months  or  more  than  six  months  in  guessing  at  the 
proper  income  tax  figure  to  use  in  the  calculation? 


D.  The  Board  Has  Control  Over  Passenger  and  Express 

Revenue. 

A  third  significant  factor  which  exposes  the  fallacy 
of  the  Postmaster  General's  and  the  Board’s  interpreta¬ 
tion  of  “all  other  revenue”  is  that  the  Board  has  control 
over  the  tariffs  charged  by  an  air  carrier  for  transport¬ 
ing  passengers  and  property,  but  has  no  control  over  the 
prices  charged  in  connection  with  incidental  or  related 
activities.  Section  1002  of  the  Act,  which  is  printed 
in  Appendix  B  of  Western’s  opening  brief,  gives  the 
Board  the  power  to  prescribe  the  rates  which  an  air 
carrier  may  charge  for  transporting  passengers  and  prop¬ 
erty.  The  Board  does  not  have  the  power  to  determine 
the  price  which  an  air  carrier  may  charge  for  a  ham 
sandwich  in  its  restaurant,  or  at  what  percentage  of 
profit  its  slot  machines  shall  be  geared,  or  the  price  it 
may  charge  for  an  absolete  airplane. 

Since  the  Board  has  control  over  the  revenues  derived 
from  transporting  passengers  and  property  and  thus  has 
the  power  to  see  to  it  that  those  revenues  are  produc¬ 
tive  of  a  reasonable  return  to  the  carrier  in  connection 
with  the  air  transportation  service  it  is  required  to  main¬ 
tain,  it  is  altogether  fitting  that  the  Board  should  have 
the  right  to  consider  those  revenues  in  fixing  a  fair  and 
reasonable  rate  of  compensation  for  transporting  the 
mail.  Since  the  Board  does  not  have  the  power  to  de¬ 
termine  the  prices  that  an  air  carrier  shall  charge  in 
connection  with  its  incidental  or  related  activities,  it  is 
only  proper  that  income  (or  loss)  from  those  sources 
should  not  be  considered  by  the  Board  in  arriving  at  a 
fair  and  reasonable  rate  of  compensation  for  the  trans¬ 
portation  of  mail. 
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It  is  no  argument  to  claim,  as  the  Board  does  on  page 
5  of  its  brief,  that,  inasmuch  as  Western’s  collateral 
activities — restaurants,  canteens  and  slot  machines — 
“were  financed  out  of  air  carrier  working  capital  and 
supervised  by  air  carrier  employees,  and  utilized  assets 
and  facilities  included  in  Western’s  rate  base,”  the  “rev¬ 
enue”  from  those  sources  should  be  considered  in  reduc¬ 
tion  of  the  mail  compensation.  The  job  of  allocating  the 
amount  of  capital  used  in  connection  with  the  collateral 
activities  and  calculating  the  cost  of  supervising  those 
activities  might  be  tedious,  but  it  would  be  no  more 
troublesome  than  many  other  problems  the  Board  is  called 
upon  to  solve. 

E.  The  Mail  Rate  Should  Not  Be  Burdened  by  Losses  From 

Collateral  Activities. 

It  would  be  overreaching  the  borders  of  logic  to  say 
that  by  the  term  “all  other  revenue”  Congress  intended 
to  include  income  from  either  related  or  unrelated  activi¬ 
ties,  beyond  the  control  of  the  Board,  which  could  be 
productive  of  heavy  losses.  The  suggestion  of  the  Board 
(p.  16  of  its  brief),  that  even  though  a  particular 
activity  were  of  such  a  nature  that  the  losses  would  not 
be  underwritten  there  is  no  reason  why  the  profits  from 
that  activity  should  not  be  offset  against  the  mail  com¬ 
pensation,  never  could  be  embraced  in  a  court  of  justice. 
The  very  thought,  that  the  government  is  entitled  to 
the  benefit  of  profits  from  a  collateral  activity  but  may 
shun  the  burden  of  losses  from  the  same  activity,  is 
shocking.  From  time  immemorial  equity  has  preached 


the  maxim  that  he  who  accepts  the  benefit  must  bear  the 
burden.  That  applies  to  the  government  quite  as  much 
as  to  the  lowliest  citizen,  at  least  in  our  enlightened 
philosophy  of  political  science. 

Manifestly,  if  a  profit  from  a  collateral  activity  can 
be  used  to  reduce  the  fair  and  reasonable  rate  of  com¬ 
pensation  for  the  transportation  of  mail  losses  from  that 
activity  would  have  to  be  underwritten  by  increasing  the 
rate  of  compensation.  And  manifestly.  Congress  did  not 
intend  to  include  in  the  Board's  air-mail  rate-making 
power  the  unique  authority  to  invite  or  to  tolerate  col¬ 
lateral  activities  on  the  part  of  air  carriers  by  means 
of  underwriting  losses  sustained  in  those  activities.  This, 
indeed,  would  be  foreign  to  the  conventions  of  rate¬ 
making.7 

Section  406,  read  with  Section  1002,  makes  it  clear 
that  the  ‘‘all  other  revenue’"  is  limited  to  income  from 
the  transportation  of  persons  and  property.  In  any 
event,  it  is  far  from  clear  that  by  “all  other  revenue” 
Congress  meant  “all  other  income.”  Reading  the  latter 
into  the  former  would  be  too  unprecedented  a  departure 
from  reality  to  rest  on  mere  inference. 


7In  Transcontinental  and  Western  Air  v.  Civil  Aeronautics 
Board,  69  S.  Ct.  756,  affirming  this  court,  the  Supreme  Court  said 
on  page  759: 

“In  sum  a  construction  which  would  make  it  possible  to  re¬ 
vise  rates  retroactively  to  any  point  of  time  would  be  a  real 
innovation  which  should  have  a  more  solid  basis  than  our  own 
predilections.  We  cannot  but  feel  that  if  the  rate-making 
power  were  to  be  put  to  such  a  novel  use,  the  purpose  would 
have  been  made  clear.  It  is  too  unprecedented  a  departure 
from  the  conventions  of  rate-making  to  rest  on  mere  inference.” 
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III. 

It  Is  Not  Mandatory  Upon  the  Board  to  Reduce  the 
Fair  and  Reasonable  Rate  of  Compensation  for 
Transporting  the  Mail  by  the  Amount  of  the  Car¬ 
rier’s  Other  Revenue. 

The  Postmaster  General  hinges  his  position  on  the 
proposition  that  when  in  Section  406(b)  Congress  ad¬ 
monished  the  Board  to  take  into  consideration,  among 
other  factors,  the  need  of  a  carrier  for  compensation  (1) 
for  the  transportation  of  mail  sufficient  to  insure  the  per¬ 
formance  of  the  service,  and  (2),  together  with  all  other 
revenue,  to  enable  the  carrier  to  maintain  air  transpor¬ 
tation,  Congress  imposed  a  mandate  upon  the  Board  to 
offset  the  other  revenue  against  the  mail  compensation. 
Had  Congress  in  fact  intended  that  all  other  revenue 
of  a  carrier  had  to  be  deducted  from  the  mail  com¬ 
pensation,  the  term  ‘'shall  take  into  consideration”  would 
not  have  been  used.  Mandatory  language  could  have 
been  found  without  difficulty. 

The  theory  advanced  by  the  Postmaster  General  on 
page  17  of  his  brief  that  the  words  “shall  take  into  con¬ 
sideration”  do  not  apply  to  the  phrase  “all  other  reve¬ 
nue,”  but  only  to  the  word  “need,”  is  simply  a  flight  into 
semantical  fancy.  At  this  point  the  Postmaster  General 
seems  to  concede  that  the  requirement  that  the  Board  take 
into  consideration  the  carrier’s  need  does  not  make  it  ob¬ 
ligatory  on  the  Board  to  do  anything  after  it  has  con¬ 
sidered  the  need.  But  by  some  quick  shuffling  the  Post¬ 
master  General  arrives  at  the  conclusion  that  the  Board 
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is  compelled  to  act  with  respect  to  the  phrase  “all  other 
revenue,”  which  modifies  ‘"need.” 

In  the  final  analysis  the  complete  answer  to  the  rather 
weird  theory  of  the  Postmaster  General  is  that  the  sole 
power  possessed  by  the  Board  is  to  fix  a  rate  of  com¬ 
pensation  which  is  fair  and  reasonable.  In  arriving  at 
that  rate  the  Board  should  consider  every  factor  that 
might  have  a  bearing  on  the  amount  allowable  by  the 
statute — fair  and  reasonable  compensation — including  the 
factor  of  need,  which  means  cost,  and  any  other  factor 
that  would  be  helpful.  After  considering  those  factors — 
all  of  them — the  only  thing  the  Board  is  required  to  do 
and  the  only  thing  the  Board  has  the  power  to  do  is  to 
fix  a  fair  and  reasonable  rate  of  compensation. 

If  the  conclusion  of  the  Postmaster  General  were  ac¬ 
cepted,  any  carrier  able  to  make  an  over-all  profit  from 
its  passenger  and  express  business  alone  would  have  to 
carry  the  mail  free  of  charge  and  this  consequence  cannot 
be  altered  by  trying  to  read  into  the  section  two  rates  of 
compensation — a  ‘‘service”  rate  and  a  “need”  rate.  Even 
though  the  Act  contemplated  the  free  transportation  of 
mail  by  air,  it  is  doubtful  that  this  would  be  tolerable 
to  the  Constitution,  which  looks  askance  upon  the  taking 
of  a  person’s  property  or  services  without  just  compensa¬ 
tion. 
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IV. 

The  Board  Has  Not  Met  Western’s  Position  Concern¬ 
ing  the  Proper  Starting  Date  for  Fixing  the  Mail 
Compensation  in  This  Proceeding  or  Concerning 
the  Correct  Method  of  Allowing  for  Income 
Taxes. 

A.  The  Starting  Date  Should  Be  January  1,  1946. 

Commencing  on  page  34  and  running  through  page 
36  of  its  opening  brief.  Western  stated  its  position  in  sup¬ 
port  of  its  claim  made  below  and  urged  here  that  the 
“retroactive”  portion  of  its  mail  rate  should  be  fixed  from 
January  1,  1946.  instead  of  May  1,  1944,  the  latter  cor¬ 
responding  to  the  original  filing  date.  The  foundation 
of  the  contention  is  that  until  1947  Western  was  operat¬ 
ing  under  what  the  Board  determined  to  constitute  and 
now  admits  constituted  a  so-called  “compensatory”  or 
“service”  rate  of  mail  compensation.  The  Board  devel¬ 
oped  that  rate  by  a  detailed  costing  of  the  mail  service 
phase  of  Western’s  operations  and  a  determination  of  a 
reasonable  return  on  Western’s  investment  used  and  use¬ 
ful  to  provide  that  service. 

Between  May  1,  1944,  and  January  1,  1946,  Western 
experienced  operating  profits  under  its  so-called  “service” 
mail  rate,  but  subsequent  to  January  1,  1946,  sustained 
losses.  By  going  back  to  May  1,  1944,  the  effect  of  the 
Board’s  decision  now  under  attack  is  to  deprive  Western 
of  the  “compensatory”  mail  pay  which  Western  earned 
prior  to  January  1,  1946,  and  the  profit  included  in  that 
rate,  through  the  devise  of  offsetting  the  operating  profits 
earned  between  May  1,  1944,  and  January  1,  1946,  against 
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the  losses  incurred  subsequent  to  January  1,  1946.  This 
was  not  warranted  by  anything  in  the  Act  and  does  vio¬ 
lence  to  every  concept  of  fair  dealing. 

Even  though  the  Board  were  correct  in  its  theory  that 
Section  406  contemplates  two  distinct  types  of  rate,  “ser¬ 
vice”  and  “need,”  it  would  be  illegal,  illogical  and  arbi¬ 
trary  to  apply  a  past  “service”  rate  paid  during  a  profit¬ 
able  period  in  reduction  of  a  “need”  rate  fixed  for  a  later 
unprofitable  period. 

To  say,  as  the  Board  does,  that  the  final  rate  here 
under  review  provides  for  an  increase  in  the  effective  mail 
rate  for  Western  in  1944  and  1945  and  that  accordingly 
there  was  no  recapture  as  to  those  years  is  misleading 
and  scorns  realities.  The  lump  sum  awarded  to  Western 
in  this  proceeding  as  the  fair  and  reasonable  compensa¬ 
tion  for  carrying  the  mail  during  the  retroactive  period 
involved  would  have  been  at  least  $885,000.00  greater  had 
not  Western's  profits  during  1944  and  1945  under  the 
Board’s  self-styled  “service”  rate  in  effect  been  carried 
forward  to  1946,  1947  and  1948. 

The  point  is  treated  by  the  Board  in  its  brief,  com¬ 
mencing  on  page  18  and  running  into  page  21,  but  the 
treatment  is  unconvincing,  inadequate  and  unworthy. 

B.  The  Constructive  Method  of  Allowing  for  Income  Taxes 
Should  Be  Used  for  Past  as  Well  as  Future  Periods. 

The  Board  concedes  that  an  income  tax  allowance  is 
a  proper  item  to  be  included  in  the  fair  and  reasonable 
rate  of  compensation  for  carrying  the  mail.  The  point  in 
dispute  here  is  that  for  the  retroactive  portion  of  West- 
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era’s  mail  rate — retroactive  because  of  the  long  delay  in 
reaching  Western’s  application — the  actual  tax  based  on 
experience  was  used  instead  of  a  constructive  tax  based 
on  estimates,  which  was  the  procedure  always  used  by 
the  Board  in  the  past. 

A  plausible  argument  can  be  advanced  that  with  the 
benefit  of  hindsight,  in  consequence  of  a  delay  in  ruling 
on  the  mail  rate  application,  a  carrier  should  not  be 
allowed  as  income  tax  more  than  it  actually  paid  during 
the  past  period.  But  this  is  violative  of  the  basic  con¬ 
ception  of  a  mail  rate  which  is  forward-looking,  not  back¬ 
ward-looking. 

A  proper  mail  rate  must  include  an  allowance  for 
a  reasonable  profit.  In  order  that  the  estimated  profit 
may  be  reasonable,  a  fair  allowance  for  income  tax 
must  be  added.  For  the  future  period  under  a  per¬ 
manent  mail  rate  the  allowance  for  income  taxes  neces- 
sarilv  has  to  be  estimated  and  thus  calculated  on  the  con- 
structive  basis.  When  the  mail  rate  has  been  fixed  with 
this  in  mind,  it  is  not  important  that  good  luck  or  good 
management  or  a  collateral  activity  produces  a  greater 
profit  than  was  allowed,  or,  to  the  contrary,  that  bad 
luck  or  bad  management  or  a  collateral  activity  pro¬ 
duces  a  loss.  In  all  events,  it  is  not  fair  and  it  is  not 
consistent  with  normal  rate-making  procedures  to  use 
one  formula  for  the  retroactive  portion  of  a  mail-rate 
period  and  another  formula  for  the  future  period. 

It  is  better,  to  preserve  uniformity  in  rate-making  pro¬ 
cedures,  that  occasionally  inaccurate  estimates  result  in 


an  over-allowance  for  income  taxes  under  the  construc¬ 
tive  method  than  to  employ  a  special  method  for  the 
retroactive  portion  of  a  rate  period  when  long  delay 
permits  the  application  of  hindsight. 

The  Board's  response  to  this  point,  commencing  at  page 
17  and  running  into  page  18  of  its  brief,  is  inadequate. 

Conclusion. 

The  arguments  presented  by  Western  in  its  opening 
brief  remain  undented  by  the  contentions  offered  by  the 
Board  and  by  the  Postmaster  General  in  their  briefs. 

The  matters  at  issue  should  be  sent  back  to  the  Board 
with  instructions  to  correct  the  patent  legal  errors  exist¬ 
ing  in  the  Board’s  Order  to  the  end  that  fair  treatment 
may  be  accorded  to  Western,  and,  of  greater  importance, 
in  order  that  the  confusion  and  uncertainties  involving1 
the  Board’s  rate-making  power  may  be  dissolved. 

Los  Angeles,  California,  November  26,  1952. 

Respectfully  submitted, 

Hugh  W.  Darling, 

Attorney  for  Western  Air  Lines,  Inc. 

Pogue  &  Neal, 

Guthrie,  Darling  &  Shattuck, 

Of  Counsel. 
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Certificate  of  Service. 

I  certify  that  I  am  an  associate  of  the  firm  of  Guthrie, 
Darling  &  Shattuck,  attorneys  for  Western  Air  Lines, 
Inc.,  and  that  on  this  date  I  will  have  caused  this  brief 
to  be  served  upon  the  attorneys  for  Civil  Aeronautics 
Board,  the  Postmaster  General  of  the  United  States  and 
The  United  States  of  America  by  mailing  five  copies  to 
each,  properly  addressed  with  postage  prepaid. 

Los  Angeles,  California,  November  26,  1952. 


Frank  De  Marco,  Jr. 


